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NATIONAL BANK MAY ACT AS GUARDIAN OF INFANT’S 
ESTATE 


Where the statutes of a state permit a state bank or trust com- 
pany to act as guardian of the estate of an infant, a national bank in 
that state may be authorized by the Federal Reserve Board to act in 
that capacity. 

This was decided by the Supreme Court of Errors of Connecticut 
in the ease of Hamilton v. State, 110 Atl. Rep. 54. 

The infant, one Katherine Hamilton, of Waterbury, Conn., being of 
sufficient age to choose a guardian under the statutes of Connecticut, 
applied to the probate court, asking that the Manufacturers’ National 
Bank of Waterbury be appointed guardian of her estate. 

The bank had previously applied for and been granted by the Fed- 
eral Reserve Board a special permit to act in certain fiduciary capaci- 
ties under the Act of Congress, and had equipped a trust department, 
and otherwise fully complied with the law to meet the requirements 
of its extended business. The probate court found that occasion ex- 
isted to appoint a guardian of the minor’s estate other than either 
parent, and that the minor’s nominee was in all respects fit and com- 
petent for the position, but refused to make the appointment solely 
on the ground that it had no authority to appoint a national bank. 

In reaching the conelnsion that a national bank, located in Con- 
necticut, may act as guardian, the court stated in its opinion: 


‘‘Under the amended provisions of the Act of Congress establish- 
ing the Federal Reserve Board, authority is given the board to grant 
to any national bank applying for it, and ‘when not in contravention 
of state or local law,’ the right to act in various enumerated capaci- 
ties, including that of guardian of an estate, ‘or in any other fiduciary 
capacity in which state banks, trust companies, or other corporations 
which come into competition with national banks are permitted to act 
under the laws of the state in which the national bank is located’. It 
is further provided that when the state laws ‘authorize or permit the 
exercise of any or all’ the enumerated powers by corporations ‘which 
compete with national banks,’ such a grant to a national bank shall 
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not be deemed to contravene the state or local law. Section 9794, par. 
k, U. S. Comp. Stat. 1919 Supplement. 

‘*Before the passage of this amendment, that portion of the act 
which it affects—and only affects by amplifying its provisions and 
making them more certain—had already been upheld as in all re- 
spects a valid and effective exercise of the powers of Congress. First 
National Bank of Bay City v. Union Trust Co., 244 U. S. 416. After 
referring to McCulloch v. Maryland, 4 Wheat. 316, and Osborn v. 
Bank, 9 Wheat. 738, as establishing the principle that Congress may 
confer upon national banks the right to exercise business functions of 
a private nature and subject to state regulation, if these are also in- 
cidental to the successful discharge of the bank’s public functions, the 
court, in the case cited, goes on to say that— 

** *Even though a business be of such a character that it is not in- 
herently considered susceptible of being included by Congress in the 
powers conferred on national banks, that rule would cease to apply if 
by state law state banking corporations, trust companies, or others 
which by reason of their business are rivals or quasi rivals of national 
banks are permitted to carry on such business. This must be, since 
the state may not by legislation create a condition as to a particular 
business which would bring about actual or potential competition 
with the business of national banks and at the same time deny the 
power of Congress to meet such created condition by legislation ap- 
propriate to avoid the injury which otherwise would be suffered by 
the national agency.’ 

‘‘There is nothing ambiguous or of doubtful meaning in this. It 
squarely bases the soundness of such Jegislation upon the broad right 
of Congress to protect this ‘national agency,’ the banks, from a pos- 
sibly unfair and injurious advantage secured by competing state cor- 
porations through the discriminating favor of state laws. The right 
of a state to withhold from a national bank within its borders the en- 
joyment of any powers conferred by Congress which are co-extensive 
with those given to state corporations exercising the same or similar 
functions in their chartered activities is expressly denied. It can 
make no essential difference then whether this state discrimination 
takes the form of an express statutory prohibition, or is to be implied 
from the mere absence of permissive legislation; the test to be applied 
is the same in both cases. If state banks or trust companies are ac- 
corded powers in the conduct of their business that may appropri- 
ately be exercised in connection with the primary purposes of that 
business, neither state legislation forbidding the exercise of such 
powers by a national bank, nor the absence of legislation expressly 
sanctioning its exercise of them, can affect the right of Congress to 
confer the same powers upon national banks in the same territory, or 
impair the bank’s right to exercise them when so bestowed. 

“*Tt is unnecessary, therefore, to comb the general and special stat- 
utes of the state for positive or implied expressions of state policy 
upon the subject. Both the Act of Congress in its present amended 
form and the forerunning judicial expression of its entire constitu- 
tionality in the case quoted from rest the test first and last in the 
state’s treatment of its own subject corporations. Since by the ex- 
press provision of Section 3955 of the General Statutes a state bank 
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or trust company ‘may act as guardian, conservator, trustee, receiver, 
executor or administrator of the estate of any person (but not of the 
person of any ward),’ there can be no question of the right of the 

national bank in this state, when expressly clothed with that author- | 
ity under the Act of Congress, to exercise any of these enumerated | 







powers.’’ 






SESEES 
CHECK REFUSED FOR WANT OF PROPER INDORSEMENT 


In order to hold the drawer of a check liable on it the check must 
be presented for payment promptly. If it is not so presented the 
drawer is discharged from liability to the extent of any loss caused by 
the delay. For instance, if the drawee bank fails before the present-_ 
ment is made, and the check would have been paid if promptly pre- 
sented, then the drawer is not liable to the holder. 

In making presentment it is important that the check be properly 
indorsed. The case of Integrity Trust Co. v. Lehigh Ave. Association 
(110 Atl. Rep. 93), a recent decision of the Supreme Court of Pennsyl- 
vania shows how the holder of a check lost the right to enforce it 
against the drawer by not having it properly indorsed at the time of 
presentment. ~ 

It appeared that on July 14, 1919, there was delivered to the plain- 
tiff, the Integrity Trust Co., a check of the defendant for $4,500, 
drawn against its deposit with the North Penn Bank, which at the 
time was in excess of $5,000. In delivering it to the trust company 
the payee indorsed it as follows: ‘‘Pay to the order of the Integrity 
Title Insurance & Trust Co.’’ In March, 1919, the plaintiff company 
had changed its corporate name from the Integrity Title Insurance, 
Trust & Safe Deposit Co. to Integrity Trust Co. On the same day the 
check was delivered to the plaintiff, it was deposited for collection in 
the First National Bank of Philadelphia, bearing the following in- 



















dorsement : 






‘*Pay to the order of bank, banker or trust company. All prior in- 
dorsements guaranteed. July 14, 1919. Integrity Trust Co., Phila- 
delphia.”’ 

Upen presentation of the check to it, on July 15, 1919, the North 
Penn Bank refused payment, on the ground of improper indorsement, 
and demanded a correct indorsement. On July 17, two days later, the 
check was again presented, bearing this indorsement : 









‘‘Pay to the order of any bank, banker or trust company. All 
prior indorsements guaranteed. July 16, 1919. Integrity Trust Co., 
3-74 Philadelphia 3-74, Herman Wischman, Treas.’’ 





On the second presentation the bank offered to pay the check 
by issuing a check of its own on another bank, but this was re- 
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fused by the collecting bank. The next day the North Penn Bank 
closed its doors, and the check remained unpaid. The affidavit of de- 
fense sct forth that— 


“The plaintiff was grossly negligent in not collecting said check 
for $4,500 before the close of the full business day next succeeding 
that on which it was given to the plaintiff, to wit, July 14; that, had 
the check been presented for payment at the North Penn Bank, prop- 
erly indorsed, in accordance with the usual banking customs, on July 
15, 1919, it would have been paid, as the balance standing to the 
eredit of the defendant in the said bank on that day was $5,388.66.”’ 


It was held that the defense was good and that the plaintiff could 
not enforce the check against the drawer. 


SSBS5B> 
IMPORTANCE OF NEGOTIABILITY. 


When a bank purchases a promissory note from the payee, upon 
the latter’s indorsement, without security, it first satisfies itself as to 
the financial ability of the maker, or the indorser, or both, to pay the 
note at maturity. 

There is a class of notes, signed by responsible parties engaged in 
business in the place in which the bank is located and payable to par- 
ties who are strangers to the locality. As to such a note the bank 
may have no knowledge concerning the financial standing of the in- 
dorser, but it is well acquainted with the maker, and takes the instru- 
ment in reliance on his ability to pay. 

When such a note comes to a bank there is another point toward 
which it should direct its attention, and that is the question whether 
the note is in such form as to be negotiable. 

The reason is that, if it should later develop that the maker has a 
good defense as against the payee, that defense would be available 
against the bank in case the note is non-negotiable. 

The decision of the Supreme Court of Minnesota in Polk County 
State Bank v. Walters, published in this issue among the legal deci- 
sions, involves a situation of this kind. The maker of the note made it 
payable to a corporation and delivered it to the corporation in pay- 
ment of a piano. The payee indorsed it and sold it toa bank. At 
maturity the bank presented it to the maker and the latter refused 
to pay, claiming that he had a defense to the note. Just what the 
defense was does not appear in the decision, but presumably there was 
some misrepresentation on the part of the corporation. The bank 
purchased the note in good faith and without any knowledge of the 
maker’s defense. In other words, the bank was a holder in due 
course. So the question of the bank’s right to enforce the note against 
the maker depended on whether the note was negotiable. If negoti- 
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able, the maker’s defense would not affect the rights of a holder in due 
course. But, if non-negotiable, the defense would relieve the maker 
from liability. 

The note provided that the piano should remain the property of the 
company, by which it was sold, until fully paid for, that in case of 
default, or an attempt to remove or sell the instrument, all payments 
should be forfeited and possession should be given to the company. 

The court held that these provisions rendered the note non-nego- 
tiable and that the bank could not enforce it. It may be mentioned 
that, by the weight of authority, a provision in a note that title to the 
property sold shall remain in the seller until paid for does not deprive 
the note of negotiability. The court, in its opinion, recognizes the 
fact that the decision is not in accord with other decisions, but lays 
down the rule that, in Minnesota, at least, a note in the form de- 
scribed is not negotiabie. 

The decision brings out the point that it is important for a bank 
purchasing commercial paper, to examine it with reference to its 
negotiability. 


NATIONAL BANK MAY USE THE WORDS ‘‘BANK AND TRUST 
COMPANY’’ AS PART OF ITS TITLE. 


A national bank may use the words ‘‘bank and trust ecompany’’ 
as part of its title after it has been authorized by the Federal Reserve 
Board to exercise trust powers, such as acting as executor, ete., and 
the name adopted by the bank has been approved by the Comptroller 
of the Currency. 

This was decided in the case of Fidelity National Bank & Trust 
Co. of Kansas City v. Enright, a decision of the United States District 
Court, Western District of Missouri, which will be found among the 
legal decisions in this issue. 

Originally the complainant was organized as a trust company 
under the laws of Missouri. Later it reorganized as a national bank 
and was granted authority by the Federal Reserve Board to act as 
executor, administrator, trustee and guardian and to exercise other 
trust powers. It changed its name to ‘‘Fidelity National Bank & 
Trust: Co. of Kansas City, Missouri’’. 

In Missouri there is a statute, which provides that no corporation, 
other than one authorized by the laws of the state to transact a trust 
company business and subject to the supervision of the State Bank 
Commissioner, shall make use of the words ‘‘trust’’ or ‘‘trust com- 
pany’’ as part of its corporate title. 

The State Bank Commissioner, feeling that the complainant had 
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violated this statutory provision in taking its new name, refused to 
approve the complainant as a depositor of the reserves of state banks 
and trust companies. This proceeding was instituted by the bank to 
enjoin the Commissioner from withholding his approval. 

The Commissioner conceded that the bank might use either the 
name ‘‘bank’’ or the name ‘‘trust company”’ as part of its title, but 
contended that it could not use both together. ‘‘It seems to be the 
policy of the state officers,’’ said the Court, ‘‘as disclosed by the 
answer, that Missouri corporations shall not be permitted to assume 
the name of ‘Bank & Trust Co.” The authority for this prohibition 
seems difficult to deduce from the sections cited. * * * No good reason 
is perceived why anyone authorized to do both kinds of business may 
not use both names.’’ 

The Court further said: ‘‘When the government of the United 
States enters any field over which Congress is given express, or neces- 
sarily implied, jurisdiction it appropriates that field to the fullest ex- 
tent necessary to insure the complete and effective exercise of its 
sovereignty. The name of a national bank must be approved by the 
Comptroller of the Currency. It can be changed, or its use inter- 
fered with, by no other authority. We have here, then, a national 
bank, empowered by the laws of the United States to act in a fiduci- 
ary capacity, and bearing a name confirmed by national authority. 


Clearly, any act on the part of the state which impairs, hampers, em- 
barrasses, restricts, or, in effect, wholly prevents, the discharge of its 
functions as a national banking institution with the incidental powers 
enumerated, must be void, because in express conflict with the para- 
mount laws of the United States.’ 


BANK OFFICIALS NOT LIABLE IN DAMAGES TO VICTIM OF 
PRACTICAL JOKE. 

The story of how a bank unwittingly played a part in the execu- 
tion of a practical joke and how two of its officers were sued for dam- 
ages by the victim and held free from liability is told in the case of 
Nickerson v. Hodges, 84 So. Rep. 37, decided not long ago by the 
Supreme Court of Louisiana. 

The plaintiff, Miss Nickerson, was a maiden lady of 45. There 
was a tradition in her family that two of her ancestors had buried a 
treasure many years ago. Having this in mind Miss Nickerson con- 
sulted a negro fortune teller. The fortune teller confirmed her belief 
in the existence of the treasure and gave her what purported to be a 
map indicating the place where the same was to be found. 

According to the map the treasure was buried on premises belong- 
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ing to a certain Mr. Smith. She appealed to Smith for permission to 
search for the fortune on his land, and permission was readily grant- 
ed. She engaged the services of some men and for two months they 
steadily dug their way through Smith’s property. In their determina- 
tion to find the treasure they ruined shade trees and partially under- 
mined Smith’s house. 


Finally Smith’s daughter, Minnie, and two young men, who were 
friends of hers, conceived the plan of burying a treasure for the for- 
tune hunters to find. They filled an old kettle with rocks and fastened 
a lid on it with wire. Over this they placed another lid and between 
the two lids a note, written by one of the conspirators. The note was 
dated 1784 and requested that the finder of the pot of gold leave it un- 
opened for three days and notify all relatives in the meantime so that 
they could be present at the opening. 


Of course there was great excitement when one of the explorers, 
under the clever but undisciosed guidance of the conspirators, dug 
up the kettle. The note was read and someone suggested that the 
kettle be deposited in a bank until the three days had elapsed. This 
suggestion was adopted, and the kettle with its contents still unseen 
was sent to a bank nearby. 


The cashier of the bank received the kettle, but refused to give a 


receipt for a pot of gold, for the very good reason that he did not 
know what the kettle might contain. When the kettle was delivered 
to the bank it was tied up in a sack. After the finders had left the 
bank the cashier and the vice-president of the bank talked the matter 
over and decided that the wisest thing for them to do was to make 
an examination of the contents. If it actually contained gold they 
wanted to take proper precautions for its safety. When they found 
out what the kettle contained, they tied it up again and said nothing 
about it to anyone. 

Three days later those interested appeared at the bank, bringing 
with them a judge, an old friend of the family, to preside at the open- 
ing ceremony. But before the kettle was actually opened the sharp- 
eyed Miss Nickerson noticed that the string around the sack was not 
tied in the same manner as when the kettle was delivered to the bank, 
and the storm broke. She threw the upper lid of the kettle at the 
cashier, but how effective her aim was is not reported, and it was with 
considerable effort that she was restrained from assaulting severely 
other members of the party. 

She breught suit for damages against a number of persons, includ- 
ing Miss Smith, her two friends and the two bank officials. Before the 
ease was finally disposed of her death occurred. The action was con- 
tinued by her personal representative and, on appeal to the Supreme 
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Court of Louisiana, it was decided that a judgment for $500 against 
Miss Smith and her two friends was proper, but that the bank officials 
were in no way liable. 


NOTICE OF ELECTION TO ISSUE HIGHWAY BONDS NEED NOT 
DESCRIBE HIGHWAYS 

The District Court of Appeals of California has decided, in the 
cease of Modoe County v. Ballard, 189 Pac. Rep. 321, that an issue of 
county highway bonds is not invalidated by the fact the notice of 
election does not describe the highways to be constructed and im- 
proved. . 

The matter came up on an application by Modoe County for a writ 
of mandamus to compel the county auditor to attest a $400,000 issue 
of highway bonds. The ground of the auditor’s refusal was that the 
notice of election did not describe the highways, as required by Sec- 
tion 7 of the County Highway Commission Act of California, but 
‘‘merely referred to such highways of the county, as embodied in the 
report and delineated on the map prepared by the county highway 
commission.”’ 

Section 7 of the statute, mentioned above, provides in part that ‘‘it 
shall be sufficient to set forth the purpose of the bond issue in said 
proceedings by describing the highways to be improved as the same 
are described in said report of the highway commission’’. 

The court decided that this did not require the highways to be de- 
scribed in the notice of election, and issued the writ. ‘‘This proviso,”’ 
said the court, ‘‘does not provide that the purpose of the bond issue 
must be set forth in the notice of election by ‘describing the high- 
ways to be improved as the same are described in said report of the 
highway commission’. It contained merely a general statement that 
it shall be ‘sufficient’ to set forth the purpose of the bond issue by 
describing the highways, and there is nothing contained in said pro- 
viso requiring the notice of election to contain anything else than 
what is required by Section 4088 of the Political Code.”’ 





This Department embraces all the newly-decided cases of import- 
ance to bankers, band counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and he bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


BANK RELEASES GUARANTOR OF NOTE BY 
SURRENDERING COLLATERAL. 


State Bank of Slayton v. Edwards, Supreme Court of North Dakota. 
177 N. W. Rep. 677. 


The plaintiff bank held a promissory note, signed by the de- 
fendant Edwards, which note the defendant Johnson signed on its 
face without receiving any-consideration. Subsequently Edwards 
delivered another note to the bank, either as payment of or secu- 
rity for the original note. The bank returned the note to Edwards 
for the purpose of having the rate of interest changed from 5 per 
cent. to 6 per cent. Edwards never brought the note back to the 
bank. It was held that Johnson was liable on the original note as 
a guarantor and that, by returning the second note to Edwards, 
Johnson was released from liability as guarantor to the extent of 
the value of the second note. 


Action by the State Bank of Slayton against Marion Edwards and 
Arthur Johnson. Judgment for plaintiff against defendant Johnson, 
and he appeals. Reversed. 


ROBINSON, J.—On June 30, 1914, defendants made to plaintiff a 
promissory note for $1,800, due October 1, 1914, with interest at 8 per 
cent. Payments were made thus: 

December 30, 1915, $216. 

January 18, 1916, principal, $284. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 406. 
443 
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November 4, 1916, paid on interest, $121.28. 
August 8, 1917, credit, $247.40. 


On June 23, 1919, the jury found a verdict against Johnson for 
$1,516 and interest at 8 per cent. from December 30, 1916, less the 
credit of $247 on August 8, 1917. Judgment was entered against 
Johnson for $1,535.29, and he appeals. 

The defense of Johnson is that, though he signed on the face of 
the note he received no consideration and he signed only as guaran- 
tor or surety; also that plaintiff has received and accepted payment 
or ample security for the balance due on the note. It appears that to 
secure the note and several prior notes, amounting to a large sum, 
Marion Edwards, the principal maker of the note, conveyed to the 
bank 441.61 acres of land, and, excepting 80 acres in Pierce County, 
the land was all sold and applied on the notes in full payment, and a 
balance of $247.40 was left to apply on the note in question. In April, 
1917, the 80-acre tract was sold to Frank Rumley and he made to 
Marion Edwards a purchase-money note and mortgage for $1,600 and 
interest. Then Edwards delivered to plaintiff the Rumley promissory 
note and mortgage, with an assignment of the mortgage, and the 
bank conveyed to Rumley a good title to the 80 acres which it had 
held in trust to secure the note in question. The debt to Rumley, the 
mortgage and the assignment of the same, were duly recorded. 
Then, as it appears, the coupon notes were only for 5 per cent., or 
$80 a year, while the principal note was for 6 per cent. Edwards 
asked for a return of the note and coupons to have the same corrected 
so as to read 6 per cent. in lieu of 5 per cent. The plaintiff bank re- 
turned the note and the coupons to Edwards, and no one seems to 
know what became of them. Rumley refused to pay the mortgage 
debt without his notes or an indemnity bond. Hence this suit was 
commenced. 

Evidently the Rumley note and mortgage were given to apply on 
the note in suit, either as an absolute payment or as collateral and in 
lieu of the lien on the 80-acre tract. The case does not present any 
question concerning the primary or secondary liability of Johnson. 
Consequently he’ was a guarantor of payment, and any payment of the 
debt or security given for the same at once inured to his benefit. The 
plaintiff was not at liberty to return a payment or a good and valid 
security and still hold the guarantor as if no payment had been made 
or security given. Scandinavian Am. Bank of Fargo v. Westby, 172 
N. W. 666. Then we have the maxim: 


‘*‘When one of two innocent persons must suffer by the act of a 
third, he by whose negligence it happened must be the sufferer.”’ 
Comp. Laws, § 7277. 
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If the plaintiff must suffer any detriment from the loss of the 
$1,600 note, it should be charged to its own negligence. There is some 
evidence that plaintiff received the Rumley $1,600 note and mortgage 
as payment of the debt, the same as it had received from Edwards 
other securities in payment of other debts. The sum due the plain- 
tiff was less than $1,500, and it was the wind-up of a long-protracted 
deal. If the plaintiff did not receive the Rumley note and mortgage 
as payment, then it was ample security for the debt, and it was given 
as the close of an old and long-standing deal—as the final determina- 
tion of all dealings between the plaintiff and Marion Edwards. If 
the bank received the note in payment, then it was making about $100 
or more in excess of the interest—and that was about the way it was 
doing business. There is no showing that the $1,600 note or its cou- 
pons have been presented for payment. The chances are that it has 
been lost or mislaid and that the remedy of the plaintiff is to recover 
on it as a lost note. Had the plaintiff retained the Rumley note and 
had it offered to transfer and deliver the same and the mortgage to 
Johnson, then it would have been in a position to maintain this action. 
Then there could be no defense only that the note and mortgage had 
been received in absolute payment. 

Manifestly, the court erred by striking from the answer all that 
was alleged concerning the Rumley note and mortgage, either as pay- 
ment or as security, and by directing the jury to disregard all evi- 


dence concerning the same. 
Judgment reversed. 


BIRDZELL, J. (concurring specially)—I concur in the reversal. 
It appears that, upon motion of the plaintiff's attorney, the court, at 
the beginning of the trial, struck out the answer in so far as it related 
to allegation of suretyship, and the judge specifically stated he was of 
the opinion that the defendant was primarily liable upon the instru- 
ment and could only be relieved by any act of the holder that would 
relieve one primarily liable. It clearly appears that the trial court 
was of the opinion that the holder of the note could entirely disregard 
the relation of suretyship alleged by the defendant and could relin- 
quish and dissipate securities held without affecting its rights against 
the defendant. From the facts which later appeared during the trial, 
I am of the opinion that this ruling prevented the defendant from 
having a fair trial. Strictly speaking, the defendant Johnson, in his 
answer, did not counterclaim for damages based upon the dissipation 
of securities; but he did set up the dissipation as a matter of defense. 
It appears that the defendant was more or less in the dark as to the 
actual handling of securities by the plaintiff and would necessarily 
remain so until the testimony of Dinehart would be secured. Under 
the court’s ruling, it would have been useless for the defendant to 





446 THE BANKING LAW JOURNAL 


have attempted to amend his answer to conform to the proof in sup- 
port of a counterclaim for damages such as is amply warranted py 
the testimony of Dinehart. It clearly appears that the bank held, as 
security for Edwards’ indebtedness to it, title to the lands sold to 
Rumley, and that it so dealt with the title as to allow the record title 
to appear in the name of Rumley without getting into its own posses- 
sion Rumley’s note which, in reality, represents the equity of Ed- 
wards. On this record prima facie, the damage occasioned to John- 
son by the failure of the bank to realize on this security amounts to 
more than is due the plaintiff on the notes in suit. 


CERTIFICATE OF AUTHORITY TO ESTABLISH 
A NEW BANK. 


State v. State Securities Commission, Supreme Court of Minnesota. 
176 N. W. Rep. 759. 


Under the laws of Minnesota a certificate of authority to en- 
gage in the banking business must be obtained from the State 
Securities Commission. Before issuing a certificate the statute re- 
quires the Commission to be satisfied, among other things, that 
there is a reasonable public demand for the new bank. The Com- 
mission refused to issue a certificate for a new bank at Elbow 
Lake. It appeared that the population of Elbow Lake was 1,000 
and that there were already two banks there; that the county was 
24 miles square, had 10,000 population and 14 banks; that there 
had been no complaints at Elbow Lake of inadequate or unsatis- 
factory banking accommodations; that the proposed bank would 
have more than 100 stockholders, most of whom were prosperous 
farmers. It was held that the action of the Commission, in re- 
fusing the certificate, would not be disturbed by the courts. 
Certiorari to State Securities Commission. 

Certiorari by the State of Minnesota, on relation of T. E. Dybdal 
and others, against the State Securities Commission and others, to re- 
view its order denying relators a certificate to transact business as a 


bank. Order affirmed. 


DIBELL, J.—Certiorari to the State Securities Commission to re- 
view its order denying the application of the relators for a certificate 
authorizing them to transact business as the Farmers’ Service State 
Bank at Elbow Lake in Grant County. 





NOTE-—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 94. 
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The statute, hereinafter quoted, was enacted in the exercise of 
the police power. It intends in the interest of the public, to imsure 
safe banking. It does not intend to create a monopoly nor to deter 
private individuals from engaging their activities in banking except 
in so far as a proper regulation of banks in the interest of the public 
has such effect. That the business of banking is so intimately con- 
nected with the general welfare of the publie that it may be con- 
stitutionally regulated under the police power is not open to question. 
Noble State Bank vy. Haskell, 219 U. 8S. 104, 31 Sup. Ct. 186, 55 L. Ed. 
112, 32 L. R. A. (N. 8S.) 1062, Ann. Cas. 1912A, 487; Shallenberger v. 
First State Bank, 219 U. S. 114, 31 Sup. Ct. 189, 55 L. Ed. 117; Weed 
v. Bergh, 141 Wis. 569, 124 N. W. 664, 25 L. R. A. (N. 8S.) 1217; State 
v. Woodmansee, 1 N. D. 246, 46 N. W. 970, 11 L. R. A. 420; In re 
Lunghino & Sons, 176 App. Div. 285, 163 N. Y. Supp. 9; Schaake v. 
Dolley, 85 Kan. 598, 118 Pae. 80, 37 L. R. A. (N. S.) 877, Ann Cas. 
1913A, 254; State v. Hill (W. Va.), 100 S. E. 286. The policy of the 
restriction, it being within constitutional limits, is for the Legislature 
and not for the courts. 


The statute is not unconstitutional as conferring judicial or legis 
lative power upon the Commission. 

The Commission is an administrative body. Judicial power is not 
conferred upon it. That it determines facts or passes upon questions 
which may affect parties and exercises judgment and discretion does 


not imply that it has judicial power. See State v. Clough, 64 Minn. 
378, 67 N. W. 202; Steenerson v. Great N. Ry. Co., 69 Minn. 353, 72 
N. W. 713; Hunstiger v. Kilian, 130 Minn. 474, 153 N. W. 869. Neither 
is legislative power conferred upon the Commission. The statute is 
complete and effective in itself. That the Legislature may delegate 
to commissions and boards administrative functions in carrying out 
the purposes of a statute is not to be questioned. 1 Dunnell, Minn. 
Dig. and 1916 Supp. § 1600, and cases cited. And it may confer upon 
a board of commission authority or discretion to be exercised in car- 
rying out the purposes of a statute. See Williams v. Evans, 139 Minn. 
32, 165 N. W. 495, 166 N. W. 504, L. R. A. 1918F, 542, and cases cited 
and reviewed. 

The statute provides for a hearing before the Commission. The 
conditions which must exist if the application is granted are stated 
as follows: 


‘‘If the applicants are of good moral character and financial in- 
tegrity, and if there is a reasonable public demand for such bank in 
such location, and if the organization expenses being paid by the sub- 
scribing shareholders do not exceed the necessary legal expenses in- 
curred in drawing incorporation papers and publication and record- 
ing thereof, as required by law, and if the probable volume of business 
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in such location is sufficient to insure and maintain the solvency of 
the new bank, and the solvency of the then existing bank or banks m 
such locality, without endangering the safety of any bank in said 
locality as a place-of deposit of public and private money, and if the 
State Securities Commission is satisfied that the proposed bank will 
be properly and safely managed, such application shall be granted, 
otherwise it shall be denied. In case of the denial of such application, 
the State Securities Commission shall specify the grounds for such de- 
nial, and the Supreme Court, upon petition of any person aggrieved. 
may review by certiorari any such order or determination of the Com- 
mission.’’ Laws 1919, ¢. 86, § 3. 


Five things must appear to authorize the granting of a certificate: 

(1) That the applicants are of good moral character and finan- 
cial integrity. ; 

(2) That there is a resonable public demand for a bank in the 
location. 


(3) That the organization expenses paid by the subscribing share- 
holders do not exceed the legal expenses incurred in drawing incorpo- 
ration papers and publication and recording. 

(4) That the volume of business in the location is sufficient to in- 
sure and maintain the solvency of the new bank and the solvency of 
the then existing banks in such locality without endangering the 
safety of any bank in said locality as a place of deposit of public and 


private money. 

(5) That the Commission is satisfied that the bank will be prop- 
erly and safely managed. 

The Commission found that there was not a reasonable public de- 
mand for the proposed bank and denied the application upon that 
ground. It found no other fact. 

It is difficult to give to the words ‘‘reasonable public demand’’ a 
clearer meaning than they carry without definition. They do not 
necessarily imply a public outery or agitation for additional banking 
facilities. They do not necessarily negative the existence of adequate 
banking accommodations. They suppose upon the part of the commu- 
nity a desire of a character so substantial as to make the bank wel- 
come and insure an amount of business sufficient to promise it suc- 
cess. The demand may come from the natural desire of the commu- 
nity and upon its own initiative, or it may be the result of propa- 
ganda. The requirement of paragraph 2 complements those of para- 
graph 4. Conceivably the Commission might find.the fact included 
within paragraph 2 and fail to find those included within paragraph 
4, or vice versa; and in either case the application would be denied. 
Paragraph 2 intends that a bank shall come to a locality because of a 
desire for it and that it shall not be foisted upon the community when 
there is no reasonable wish for it there. It does not intend that one 
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or more established banks may keep out another because the banking 
facilities sufficiently take care of the banking business. Its purpose is 
not to deter competition or foster monopoly, but to guard the public 
and public interests against imprudent banking. 

The statute provides for a review of the determination of the Com- 
mission by the Supreme Court on certiorari. The review which the 
court can make of a finding of the Commission is limited. It cannot 
disturb the Commission's determination because it does not agree with 
it. It can only interfere when it appears that the Commission has not 
kept within its jurisdiction, or has proceeded upon an erroneous 
theory of the law, or unless its action is arbitrary and oppressive and 
unreasonable so that it represents its will and not its judgment, or is 
without evidence to support it. This principle of review is applied 
when it is sought to review by mandamus or on statutory appeal the 
exercise of the various functions committed by the Legislature to dif- 
ferent boards and commissions. State v. State Medical, ete., 32 Minn. 
324, 20 N. W. 238, 50 AM. Rep. 575; Steenerson v. Great N. Ry. Co., 
69 Minn. 353, 72 N. W. 713; Sorknes v. Board, 131 Minn. 79, 154 N. 
W. 669; Farrell v. County, 135 Minn. 439, 161 N. W. 152; Brazil v. 
County, 13% Minn. 458, 166 N. W. 1077, and cases cited; Hunstiger v. 
Kilian, 130 Minn. 474, 153 N. W. 869, where many cases are collected 
and diseussed. So, in People v. Brady, 268 Ill. 192, 108 N. E. 1009, the 
court, in referring to the action of the county auditor in refusing a 
certificate of authority to do business as a bank, said that— 

“It is true that arbitrary power, to be exercised according to the 
whim and eaprice of public officers, is inconsistent with our form of 
government, and any law which vests the enforcement or non-enforce- 
ment of the law in a particular case in the discretion of a public offi- 
cer, unregulated by any rules or conditions, is arbitrary and invalid. 
* * * He may not arbitrarily withhold the certificate, alleging such a 
reason where it does not, in fact, exist. Such a withholding would be 
an act of the will only, and not of the judgment, and would be such a 
palpable abuse of discretion as could be controlled by mandamus.”’ 

The discretionary character of the action of the board is recognized 
in the cases. Schaake v. Dolley, 85 Kan. 598, 118 Pace. 80. 37 L. R. A. 
(N. S.) 877, Ann. Cas. 1913A, 254; State v. Hill (W. Va.), 100 S. E. 
286; In re Lunghino & Sons, 176 App. Div. 285, 163 N. Y. Supp. 9. 
The responsibility for a correct determination of the existence of a 
reasonable public demand, when the Commission keeps within the 
limits stated, is upon the Commission and not upon the court. The 
statute could not constitutionally put such responsibility upon the 
court. Brazil v. County of Sibley, 139 Minn. 459, 166 N. W. 1077; 
Hunstiger v. Kilian, 130 Minn. 474, 153 N. W. 869. Its responsibility 
is only in determining, as we have said before, that the Commission is 
within its jurisdiction, has not mistaken the law, has not acted arbi- 
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trarily or oppressively or unreasonably and so exercised its will and 
not its judgment, and that there is evidence to support its determina- 
tion. 

With this understanding of the limited scope of review it is un- 
necessary to review the evidence at length. Elbow Lake has 1,000 pop- 
ulation and two banks. The county is 24 miles square, has 10,000 pop- 
ulation and 14 banks. The two banks at Elbow Lake satisfy the 
actual needs of the community to the extent that no complaints are 
made of inadequate accommodations or want of good treatment; but, 
as we have suggested before, this does not negative the existence of a 
public demand. Money is always to be had at reasonable rates. De- 
positors are treated fairly and are given a proper interest rate. The 
testimony concedes that the two banks are courteous to the public and 
‘there seems to be no ili feeling against them or those interested in 
them. On the other hand, there has been talk for several years of a 
third bank. There has been some anticipation that one would come. 
The locality has been looked upon, at least by some, as an open field 
for a new bank. The shareholders of the proposed bank number more 
than 100. Most of them are prosperous farmers, many of them worth 
$25,000 or $50,000 or $100,000. Some are merchants and a few are 
interested in other banks. Nothing is said against the incorporators 
nor the proposed management; indeed, the suggestion is that they are 
excellent men. They want the bank and will give it a part or all of 
their business, and others will be attracted to it. The Commission 
might find from the evidence that those not interested in one or the 
other of the two banks now at Elbow Lake or in other nearby banks or 
in the proposed new bank are indifferent as to whether it comes. The 
two banks have earned attractive profits for many years. This largely 
induces the incorporators of the new bank to enter and compete for 
business and the law makes no objection to their doing so, subject to 
the regulations and limitations of the police statute. 

It cannot be said that the Commission proceeded erroneously or 
arbitrarily or that there is not evidence to sustain its determination 
that there was not a reasonable public demand, and its determination 
is upheld. 

Until now there has been no authoritative construction of the term 
‘‘reasonable public demand’’. From the finding of the Commission it 
does not appear whether its understanding was in harmony with our 
construction. Presumably it adopted the right construction. If 
it proceeded upon an understanding not in harmony with our con- 
struction it may reconsider the petition on the evidence already ad- 
duced or additional evidence, and make such findings as the evidence 
justifies. 

Order affirmed. 





THE BANKING LAW JOURNAL 451 


SURVIVOR ENTITLED TO JOINT SAVINGS DE- 
POSIT. 


McLeod v. Hennepin County Savings Bank, Supreme Court of Minne- 
sota. 176 N. W. Rep. 987. 


A woman deposited money belonging to her in a savings bank 
in the joint names of her sister and herself. She and her sister 
then signed the following statement on the books of the bank: 
‘‘This account is our joint property, and is payable on the individ- 
ual receipt of either of us, and in ease of death of either, to the 
survivor.’’ The depositor always retained possession of the pass- 
book. It was held that the evidence was sufficient to establish a 
gift to the sister and that, upon the depositor’s death she was en- 
titled to the deposit. 

Appeal from Municipal Court, Hennepin County; C. L. Smith, 
Judge. 

Action by Murdoch R. McLeod, as administrator of Annie McLeod, 
deceased, against Hennepin County Savings Bank. Findings for de- 
fendant, and from an order denying his motion for a new trial, plain- 
tiff appeals. Order affirmed. 


DIBELL, J.—Action to recover a bank deposit. There were find- 
ings for the defendant, and the plaintiff appeals from the order deny- 
ing his motion for a new trial. 4 

The plaintiff was the husband and is the administrator of Annie 
McLeod, who died on November 27, 1918. They lived apart. For @ 
time prior to her death Mrs. McLeod lived with her sister, Mrs. 
Rogers, in Minneapolis. On August 29, 1918, she deposited with the 
defendant bank $334, her own money, in her name as trustee for the 
benefit of Mrs. Rogers. Shortly afterwards she talked with John A. 
Lane, who counseled with her in her business affairs, and upon his 
advice changed the account to a joint account of herself and her sis- 
ter: She and her sister then signed the following statement on the 
books of the bank: 


‘*This account is our Joint property, and is payable on the individ- 
ual receipt of either of us, and in case of death of either, to the sur- 
vivor.”’ 

In the conversation between Mrs. McLeod and Lane relative to the 
trust account, Lane told her that it was not what she had intended 
having, according to her previous talk with him, and told her to have 
the deposit placed in a joint account, the nature of which he ex- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 331. 
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plained. In response to a question whether there was anything said 


as to drawing the money as between her and Mrs. Rogers, he testi- 
fied: 


“‘She said that she wanted her sister to draw the money, have it in 
such shape that she could draw it or her sister could draw it; it 
didn’t make any difference.’’ 


The defendant had the usual savings bank rule that deposits can 
only be withdrawn upon presentation of the passbook. Mrs. Rogers 
never had physical possession of the passbook. She saw it. It does 
not appear that she was denied its use or that she had occasion to use 
it. There was but one withdrawal, and that was by Mrs. MeLeod, 
the circumstances of which do not appear. The passbook was with 
Lane as custodian and was kept in his safe. 

The trial court found that there was an executed gift inter vivos 
and that Mrs. Rogers, being the survivor, was entitled to the deposit. 
The sufficiency of the evidence to sustain this finding is the only ques- 
tion. 


The evidence sustains the view that Mrs. MeLeod made an ex- 
ecuted gift to Mrs. Rogers by making her a joint owner of the ac- 
count. A gift to take effect upon the death of the donor, no present 


interest passing to the donee, and the control and the right of reeall 
remaining with the donor, is not effective nor enforceable upon the 
donor’s death. Logenfiel v. Richter, 60 Minn. 49, 61 N. W. 826. But 
a gift passing a present interest is effective, according to its terms. 
Murphy v. Bordwell, 83 Minn. 54, 85 N. W. 915, 52 L. R. A. 849, 85 
Am. St. Rep. 454. And a gift with the right of enjoyment postponed 
until the donor’s death, the subject of the gift being left with a third 
person with instructions to deliver upon the death of the donor, and 
with no right of recall, is effectual upon the donor’s death. Innes v. 
Potter, 130 Minn. 320, 153 N. W. 604, 3 A. L. R. 896. In the first in- 
stance there is no executed or completed gift; in the others there is. 
These cases illustrate principles competing in the case at bar, though 
in the facts involved none is like it. 

If the evidence required a finding that the deposit was made by 
Mrs. McLeod subject to her sole control during life, with the right of 
recall, without any right in Mrs. Rogers except in the event of her 
survival, in which event it was to be hers, the gift was not an ex- 
ecuted inter vivos, but a testamentary disposition ineffectual for want 
of testamentary execution. The evidence does not require a finding 
such as indicated. It justifies the view that from the time when the 
account was changed and the parties signed the statement in the 
bank, Mrs. Rogers, by the gift of her sister, was a joint owner of the 
deposit with the right of sole ownership if she survived her sister. 
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The conversation of Mrs. McLeod with Lane, her change of the de- 
posit from a trust account to a joint account, the provision in the con- 
tract of deposit giving the right to withdraw to either, and to the sur- 
vivor of them, the apparent intimacy between herself and her sister 
with whom she lived, are of probative force in proof of her intent 
to make a gift in praesenti. The finding of intent does not rest 
alone upon the joint form of the deposit. 

We do not undertake a review of the cases. They are collated 
in a note to Parrish (Deal’s Adm’r) v. Merchants, etc., Bank, 120 
Va. 297, 91 S. E. 135, in L. R. A. 1917C, 548, 550-573. The cases are 
there analyzed at length on the gift theory and trust theory and 
joint tenancy theory and are critically reviewed. And see Tiffany, 
Banks and Banking, 454-460; 2 Morse, Banks and Banking, §607- 
610; 12 R. C. L. 932, 946-950; 20 Cye. 1204-1206; Brady, Bank De- 
posits, § 18-30; note Ann. Cas. 1916D, 515, 519-525. That there are 
in the cases confusion and contradiction and perplexing distine- 
tions is obvious. The conelusion reached by the trial court is fairly 
sustained by cases similar in their facts. See Kelly v. Beers, 194 N. 
Y. 49, 86 N. E. 980, 128 Am. St. Rep. 543; Hallenbeck v. Hallenbeck, 
103 App. Div. 107, 93 N. Y. Supp. 73; Bonnette v. Molloy, 153 App. 
Div. 73, 138 N. Y. Supp. 67; Whitehead v. Smith, 19 R. I. 135, 32 
Atl. 168; Raferty v. Reilly, 41 R. I. 47, 102 Atl. 711; Commonwealth 
Trust Co. v. Du Montimer, 193 Mo. App. 290, 183 S. W. 1137; Ken- 
nedy v. MeMurray, 169 Cal. 287, 146 Pac. 647, Ann. Cas. 1916D, 515; 
Negaunee National Bank v. Le Beau, 195 Mich. 502, 161 N. W. 974, 
L. R. A. 1917D, 852. 

We have no case in this state bearing upon a joint deposit. We 
note, on the general question of gifts inter vivos and the distinction 
between a gift in praesenti and a testamentary gift, Walso v. Lat- 
terner, 140 Minn. 455, 168 N. W. 353, where the question was upon 
a deposit in trust, McDonald v. Larson, 142 Minn. 244, 171 N. W. 
811, involving a gift of certificates of deposit, and Innes v. Potter, 
130 Minn. 320, 153 N. W. 604, 3 A. L. R. 896, and Logenfiel v. Rich- 
ter, 60 Minn. 49, 61 N. W. 826, cited supra. 

Our statute provides for the withdrawal of deposits made in the 
name of minors and of those made in trust for another, and it pro- 
vides as follows in reference to a joint deposit: 


‘*And whenever any deposit shall be made by or in the names of 
two or more persons upon joint and several account, the same or 
any part thereof and the dividends or interest thereon may be paid 
to either of such persons or to a survivor of them or to a personal 
representative of such survivor.”’ G. 8. 1913, § 6390. 


Whether this statute affects the rights of the parties between 
themselves or is solely for the protection of the bank we do not de- 
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cide. In Gordon v. Toler, 83 N. J. Eq. 25, 89 Atl. 1020, it was held 
that such a statute was for the protection of the bank, and not of im- 
portance in the determination of the right of the survivor to the de- 
posit. And see Mathias v. Fowler, 124 Md. 655, 93 Atl. 298. The 
New York statute (Consol. Laws, ce. 2, § 144) provides that a deposit 
made as here makes the depositors joint tenants and either may 
withdraw during the lifetime of the other and the survivor upon the 
death of his co-depositor. Clary v. Fitzgerald, 155 App. Div. 659, 
140 N. Y. Supp. 536, affirmed without opinion in 213 N. Y. 696, 107 
N. E. 1075; In re Reed, 89 Misc.,Rep. 632, 154 N. Y. Supp. 247; In 
re Delmore, 174 App. Div. 99, 160 N. Y. Supp. 62. The Michigan 
statute is of like effect. Powell v. Pennock, 198 Mich. 573, 165 N. 
W. 799; In re Rehfeld’s Estate, 198 Mich. 249, 164 N. W. 372. It is 
of course true that Mrs. McLeod knew that by force of the statute 
her sister if she survived her might withdraw the deposit; but this 
is not of controlling force upon the question of her intent to make 
a present gift, for it is consistent with a retention of the right of 
recall and a testamentary disposition. 

The evidence sustains the finding of a valid gift inter vivos. It 
follows that upon the death of Mrs. McLeod the deposit belonged to 
Mrs. Rogers and that the administrator of Mrs. McLeod cannot re- 
cover of the bank. 

Order affirmed. 


FEDERAL ESTATE TAX. 


New York Trust Co. v. Eisner, United States District Court. 263 
Fed. Rep. 620. 


The Federal Law imposing a tax upon decedents’ estates, 
amounting to more than $50,000, is constitutional. For the pur- 
pose of determining the net amount of an estate iaxes imposed by 
state laws on the shares of beneficiaries may not be deducted. 
At Law. Action by the New York Trust Co. and another, as ex- 

executors of J. Harsen Purdy, deceased, against Mark Eisner. On de- 
murrer to the complaint. Demurrer sustained. 

MACK, Cireuit Judge—Demurrer to a complaint for recovery of 
taxes paid by an executor raises questions as to the constitutionality 
and interpretation of Title II., Act Sept. 8, 1916 (39 Stat. 777), the 
Federal Inheritance Tax Act, as it stood before the amendments of 
March 3 and October 3, 1917 (Comp. St. 1916, §633614,a-633614m). 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1107, 1108. 
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1. Constitutionality. 

Clearly the tax is not one on the property of the decedent, but, 
‘as it purports to be, on the privilege of transfer by death. Equally 
clearly it is not on the individual legacies or on the right of the in- 
dividual legatees to receive them, measured by the entire net estate, 
but on the right of decedent to have the estate pass by will or intes- 
tacy. Plunkett v. Trust Co., 233 Mass. 471, 124 N. E. 265, and cases 
cited. While, as pointed out by White, C. J. (then Justice), in 
Knowlton v. Moore, 178 U. 8. 41, 77, 20 Sup. Ct. 747, 762 (44 L. Ed. 
969), there is a clear ‘‘distinction between a tax on the interest to 
which some person succeeds on a death and a tax on the interest 
which ceased by reason of the death,’’ there is no distinction what- 
soever in the power of congress, under Article 1, § 8, of the Constitu- 
tion, ‘‘to collect taxes, duties, imposts and excises,’’ to provide for 
either kind of tax. The doubt as to validity expressed in that case, 
was limited to measuring a tax upon the succession of each individual 
legatee to a specific legacy by the value, not of his legacy, but of the 
entire net estate of the decedent; it did not extend to the power of 
Congress expressly to impose an estate tax rather than a legacy tax 
—to measure it by the value of the net estate and to cast the burden 
upon the residuary personal estate. 

Concededly, under Knowlton v. Moore, Congress may levy in- 
heritance taxes on the privilege of succession to property transferred 
by death of the owner. It is contended, however, that a tax, not on 
the right of the beneficiary to receive, but on the privilege of trans- 
fer by will or intestacy, is unconstitutional, as upon an operation of 
the means provided by the state for the performance of functions 
exclusively within state control; that in some way, because ordi- 
narily the rights which cease at death do not pass immediately, but 
only subject to the probate processes prescribed by the state, such a 
tax becomes a tax on the instrumentalities of a state. As both the 
right to receive a succession at or by death and the right to transfer 
at death are subject to exclusive state control, there is no basis, in my 
judgment, for any such distinction between them in respect to the 
constitutional power of Congress. 

Again, it is urged that, until there occurs some exercise of some 
right as to which a private option of renunciation exists, there is noth- 
ing to which the federal taxing power can constitutionally be applied. 
There is, however, ordinarily no right of renunciation under intestacy 
laws. Moreover, the option itself is derived from the state in the ex- 
ercise of its exclusive control. 


2. Interpretation. 
Section 203 (Comp. St. § 633614d) defines, as the taxable net es- 
tate, the gross estate less— 
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**(1) Such amounts for funeral expenses, administration expenses,. 
claims against the estate, unpaid mortgages, losses incurred during’ 
the settlement of the estate arising from fires, storms, shipwreck, or 
other casualty, and from theft, when such losses are not compensated 
for by insurance or otherwise, support during the settlement of the 
estate of those dependent upon the decedent, and such other charges 
against the estate, as are allowed by the laws of the jurisdiction, 
whether within or without the United States, under which the estate is. 
being administered ; and 

**(2) An exemption of $50,000.00.’’ 


The question presented is whether this clause permits of the deduc- 
tion of state inheritance taxes paid by the executor in a number of 
states and allowed to him in his accounting in the Surrogate’s Court of 
decedent’s domicile. On November 17, 1916, the Treasury Department 
ruled (T. D. 2395), that as— 


‘‘state inheritance taxes are a primary charge against an estate and’ 
allowable as credits to executors and administrators, * * * they are 
clearly deduc‘ible.’’ 


Subsequently on September 10, 1917, this ruling was revoked, and 
on an exhaustive study of the nature of state inheritance taxes they 
were declared not deductible. 

While doubts in a taxing statute are to be resolved in favor of the 
taxpayer, the mere fact that the Treasury Department changed its 


original interpretation is not conclusive that the language of the act 
is so doubtful as to compel the application of this canon of construc-- 
tion. 


If this were a tax on the right of succession, an intention to tax 
only that which eventually passes to a beneficiary would be presumed. 
But, as a tax on the cessation of decedent’s interest, such a presump- 
tion would extend at best to the entire net estate without deduction of' 
any charges levied, not on it, but on the right or on the share of in- 
dividual beneficiaries. What, then, are the ‘‘charges against the estate 
as are allowed by the laws of the jurisdiction’’ included in Clause G? 
Not all charges which under the laws an executor or administrator: 
may or even must pay, whether for his own protection or otherwise, 
but only such charges, like all the other deductions, which affect the 
estate as a whole, only charges against the estate. 

Estate taxes or probate duties levied by the state would fall within: 
this clause. Northern Trust Co. v. Lederer (D. C.) 257 Fed. 812. But 
taxes levied on the shares to be received by beneficiaries, reducing, 
‘not the estate, but the individual’s share, cannot be deemed a charge 
upon the estate merely because the duty, with the corresponding liabil- 
ity and right to account in respect thereto in his estate accounts, is. 
imposed upon the executor or administrator to pay the tax before dis- 





THE BANKING LAW JOURNAL 457 


tributing the share itself. The nature of the tax, as a succession, not 
an estate, tax, remains unchanged, despite the additional obligation 
thus imposed. 

The changes made by the present law (Act Feb. 24, 1919, § 403 
[Comp. St. Ann. Supp. 1919, § 633654d]) afford no basis for inter- 
preting the former law, for, while it excludes state succession and leg- 
acy taxes, it also expressly excludes state estate or inheritance taxes. 

In my judgment, the Jater interpretation of the act by the Treasury 
Department is sound, and the demurrer must be sustained. 


BANK COLLECTING FORGED DRAFT ON 
UNITED STATES NOT LIABLE. 


United States v. Chase National Bank, Supreme Court of the United. 
States. 40 Sup. Ct. Rep. 361. 


A quartermaster’s clerk forged the signature of the quartermas- 
ter on a draft for $3,571.47, drawn on the Treasurer of the United 
States. The draft was payable to the quartermaster’s order, and 
the clerk, after forging the quartermaster’s indorsement, cashed 
the check at a bank, which forwarded it to the defendant bank 
for collection. The latter bank collected the draft from the United 
States Treasurer and paid over the proceeds. In an action by the 
United States against the defendant it was held that the rule, re- 
quiring a drawee to know the drawer’s signature, applied and 
that the bank was not liable. It was also held that the further fact 
that the quartermaster’s indorsement was also forged was imma- 
terial. 

In error to the United States Cireuit Court of Appeals for the 
Second Circuit. 

Action by the United States against the Chase National Bank. A 
judgment for defendant on a directed verdict (241 Fed. 535) was af- 
firmed by the Cireuit Court of Appeals for the Second Circuit (250 
Fed. 105, 162 C. C. A. 277), and plaintiff brings error. Affirmed. 

Mr. Justice MeREYNOLDS delivered the opinion of the Court. 

Plaintiff in error sued the defendant bank, at law, to recover 
money paid out under mistake of fact. The complaint alleged: 


‘First. That at all the times hereinafter mentioned, the plaintiff 
was and is a corporation sovereign, and the defendant was and is an 
association organized for and transacting the business of banking in 
the city, state and southern district of New York, under and pursuant 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 372. 
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to the provisions of the acts of Congress in such case made and pro- 
vided. F 

**Second. That on or about the 18th day of December, 1914, the 
defendant presented to the Treasurer of the United States at Wash- 
ington, D. C., for payment, a draft in the sum of $3,571.47, drawn on 
the Treasurer of the United States, payable to the order of E. V. 
Sumner, 2d Lt., 2d Cav., A. Q. M., and purporting to be drawn by-E. 
V. Sumner, Acting Quartermaster, U. S. A., and to be endorsed by E. 
V. Sumner, 2d Lt., 2d Cav., A. Q. M., the Howard National Bank, and 
the defendant; a copy of said draft and the indorsements on the back 
thereof is hereto attached and marked Exhibit A* and made a part 
hereof. 

‘“‘Third. That at the date of the presentation of said draft by the 
defendant to the Treasurer of the United States, the defendant was a 
depository of the funds of the United States of America, and payment 
of said draft to the defendant was thereupon made by the plaintiff, by 
passing a credit for the amount of said draft to the defendant upon 
the accounts of the defendant, as depository for the funds of the 
plaintiff. 

‘*Fourth. That the name of said E. V. Sumner, 2d Lt. 2d Cav., A. 
«. M., indorsed upon the back of said draft, was forged and had been 
wrongfully and fraudulently written upon the same by a person other 
than the said E. V. Sumner, without his knowledge or consent, and no 
part of the proceeds of said draft were ever received by him. 

‘**Fifth. That the payment of said draft made by the plaintitf to 
the defendant, as described in paragraph three of this complaint, was 
made under a mistake of fact and without knowledge that the signa- 


ture of the said E. V. Sumner, 2d Lt., 2d Cav., A. Q. M., payee thereof, 
had been forged upon the back of said draft. 

**Sixth. That the plaintiff has duly requested the defendant to 
repay to it the amount of said draft, to wit, $3,571.47, but the defend- 


*Exhibit A: k [Face.] 
Office of the Quartermastey, Fort Ethan Allen, Vermont. 
War Quartermaster December 15, 1914 
Thesaur Amer 444 
(Shield) Treasurer of the United States 15-51 
Septent Sigil. 
Pay to the order of E. B. Sumner, 2d Lt., 2d Cav., A. Q. M., $3,571.47, 
thirty-five hundred seventy-one & 47/100 dollars. 
Object for which drawn: Vo. No. Cash transfers. 
E. V. Sumner, 
Acting Quartermaster, U. S. A., 21739. 


[Back.] 
Form Approved by the Comptroller of the Treasury, January 27, 1913. 
This check must be indorsed on the line below by the person in whose favor 
it is drawn, and the name must be spelled exactly the same as it is on the face 
of the check. 
If indorsement is made by mark (X) it must be witnessed by two persons 
who can write, giving their place of residence in full. 
E. V. Sumner, 
(Sign on this line) 
2a Lt., 2 Cav., A. Q. M. 
Pay Chase National Bank, New York, or order. Restrictive indorsements 
guaranteed. Howard Nat’! Bank, 58-3 Burlington, Vt. 58-3, M. T. Rutter, Cashier. 
Received payment from the Treasurer of the United States Dec. 16, 1914. 
1-74 The Chase National Bank 1-74 of the City of New York. 
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ant has failed and refused to pay the same or any part thereof to the 
plaintiff. 

‘“Wherefore, the plaintiff demands judgment against the defendant 
in the sum of $3, 571.47, with interest thereon from the 18th day of 
December, 1914, together with the costs and disbursements of this 
action.”’ 


The bank denied liability and among other things claimed that the 
same person wrote the name of E. V. Sumner upon the draft both as 
drawer and indorser. The facts were stipulated. 

It appears: Lieutenant Sumner, quartermaster and disbursing of- 
ficer at Ft. Ethan Allen, near Burlington, Vt., had authority to draw 
on the United States Treasurer. Sergeant Howaed was his finance 
clerk and so known at the Howard National Bank of Burlington. 
Utilizing the official blank form, Howard manufactured in toto the 
draft in question—Exhibit A. Having forged Lieutenant Sumner’s 
name both as drawer and indorser, he cashed the instrument over the 
counter at the Howard National Bank without adding his own name, 
That bank immediately indorsed and forwarded it for collection and 
eredit to the defendant at New York City; the latter promptly pre- 
sented it to the drawee (the Treasurer), received payment and credit- 
ed the proceeds as directed. Two weeks thereafter the Treasurer dis- 
covered the forgery and at once demanded repayment, which was 
refused. Before discovery of the forgery the Howard National Bank 
withdrew from the Chase National Bank sums aggregating more than 
its total balance immediately after such proceeds were credited; but 
additional subsequent credit items had maintained its balance contin- 
uously above the amount’of the draft. 

Both sides asked for an instructed verdict without more. The 
trial court directed one for the defendant (241 Fed. 535) and judg- 
ment thereon was affirmed by the Circuit Court of Appeals (250 Fed. 
105, 162 C. C. A. 277). If important, the record discloses substantial 
evidence to support the finding necessarily involved that no actual 
negligence or bad faith, attributable to defendant, contributed to suc- 
cess of the forgery. Williams v. Vreeland, 250 U. S. 295, 298, 39 Sup. 
Ct. 438, 63 L. Ed. 989, 3 A. L. R. 1038. 

The complaint placed the demand for recovery solely upon the 
forged indorsement—neither negligence nor bad faith is set up. If the 
draft had been a valid instrument with a good title thereto in some 
other than the collecting bank, nothing else appearing, the drawee 
might recover as for money paid under mistake. Hortsman v. Hen- 
shaw, 11 How. 177, 183, 13 L. Ed. 653. But here the whole instrument 
was forged, never valid, and nobody had better right to it than the 
collecting bank. 

Price v. Neal (1762), 3 Burrows 1354, 1357, held that it is incum- 
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bent on the drawee to know the drawer’s hand and that if the former 
pay a draft upon the latter’s forged name to an innocent holder not 
chargeable with fault there can be no recovery. ‘‘The plaintiff cannot 
recover the money unless it be against conscience in the defendant to 
retain it."’ ‘‘But it can never be thought unconscientious in the de- 
fendant to retain this money when he has once received it upon a bill 
of exchange indorsed to him for a fair and valuable consideration 
which he had bona fide paid without the least privity or suspicion of 
any forgery.’’ And the doctrine so announced has been approved and 
adopted by this court. Bank of United States v. Georgia, 
10 Wheat. 333, 348, 6 L. Ed. 334; Hoffman v. Bank of 
Milwaukee, 12 Wall. 181, 192, 20 L. Ed. 366; Leather Mfgs. 
Bank v. Morgan, 117 U. S. 96, 109, 6 Sup. Ct. 657, 29 L. 
Ed. 811; United States v. Natl. Exch. Bank, 214 U. S. 302, 311, 29 Sup. 
‘Ct. 665, 53 L. Ed. 1006, 16 Ann. Cas. 1184. 

In Bank of United States v. Bank of Georgia, through Mr. Justice 
Story, this court said concerning Price v. Neal: 


‘*There were two bills of exchange, which had been paid by the 
drawee, the drawer’s handwriting being a forgery; one of these bills 
had been paid, when it became due, without acceptance; the other was 
duly accepted, and paid at maturity. Upon discovery of the fraud, 
the drawee brought an action against the holder to recover back the 
money so paid, both parties being admitted to be equally innocent. 
Lord Mansfield, after adverting to the nature of the action, which was 
for money had and received, in which no recovery could be had, unless 
it be against conscience for the defendant to retain it, and that .it 
<ould not be affirmed that it was unconscientious for the defendant to 
retain it, he having paid a fair and valuable consideration for the 
bills said ‘here was no fraud, no wrong’. It was incumbent upon the 
plaintiff to be satisfied that the bill drawn upon him was the drawer’s 
hand, before he accepted or paid it; but it was not incumbent upon 
the defendant to inquire into it. There was a notice given by the 
defendant to the plaintiff, of a bill drawn upon him, and he sends his 
servant to pay it, and take it up; the other bill he actually accepts, 
after which, the defendant, innocently and bona fide, discounts it. The 
plaintiff lies by for a considerable time after he has paid these bills, 
and then found out that they were forged. He made no objection to 
them at the time of paying them. Whatever neglect there was, was on 
his side. The defendant had actual encouragement from the plaintiff 
for negotiating the second bill, from the plaintiff’s having, without 
any scruple or hesitation, paid the first; and he paid the whole value 
bona fide. It is a misfortune which has happened without the de- 
fendant’s fault or neglect. If there was no neglect in the plaintiff, yet 
there is no reason to throw off the loss from one innocent man upon 
another innocent man. But, in this case, if there was any fault or 
negligence in anyone, it certainly was in the plaintiff, and not in the 
defendant. The whole reasoning of this case applies with full force to 
that now before the court. In regard to the first bill, there was no 
new credit given by any acceptance, and the holder was in possession 
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of it before the time it was paid or acknowledged. So that there is 
no pretense to allege that there is any legal distinction between the 
ease of a holder before or after the acceptance. Both were treated in 
this judgment as being in the same predicament, and entitled to the 
same equities. The case of Price v. Neal has never since been depart- 
ed from; and in all the subsequent decisions in which it has been cited, 
it has had the uniform support of the court, and has been deemed a 
satisfactory authority.”’ 

Does the mere fact that the name of Lieutenant Sumner was forged 
as indorser as well as drawer prevent application here of the estab- 
lished rule? We think not. In order to recover plaintiff must show 
that the defendant cannot retain the money with good conscience. 
Both are innocent of intentional fault. The drawee failed to detect 
the furged signature of the drawer. The forged indorsement puts him 
in no worse position than he would oceupy if that were genuine. He 
cannot be called upon to pay again and the collecting bank has not 
received the proceeds of an instrument to which another held a better 
title. The equities of the drawee who has paid are not superior to 
those of the innocent collecting bank who had full right to act upon 
the assumption that the former knew the drawer’s signature or at 
least took the risk of a mistake concerning it. Bank of England v. 
Vagliano Bros. (1891), L. R. App. Cases, 107; Dedham Bank v. 
Everett Bank, 177 Mass. 392, 395, 59 N. E. 62, 83 Am. St. Rep. 286; 
Deposit Bank v. Fayette Bank, 90 Ky. 10, 13 S. W. 339, 7 L. R. A. 
849; National Park Bank v. Fourth National Bank, 46 N. Y. 77, 80, 7 
Am. Rep. 310; Howard v. Bank, 28 La. Ann. 727, 26 Am. Rep. 105; 
First National Bank v. State Bank, 107 Iowa 327, 77 N. W. 1045, 44 L. 
R. A. 131; Bank v. Trust Co., 168 N. C. 606, 85 S. E. 5, L. R. A. 1915D, 
1138; 4 Harvard Law Review 297, article by Prof. Ames. And see 
Cooke v. United States, 91 U. S. 389, 396, 23 L. Ed. 237. 

The judgment of the court below is affirmed. 

Mr. Justice CLARKE dissents. 


NON-NEGOTIABLE NOTE IS OPEN TO DE- 
FENSES. 


Polk County State Bank of Crookston v. Walters, Supreme Court of 
Minnesota. 176 N. W. Rep. 496. 


The defendant signed a promissory note and delivered it to @ 
company in payment for a piano. The company sold it to the 
‘Plaintiff bank. The note provided that the piano should remain 


NOTE—For similar decisions see Banking ‘Law Journal Digest (Second 
Edition) § 642. 
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the property of the company until fully paid for, that in case of 
default, or an attempt to sell or remove the instrument, all pay- 
ments should be forfeited and that possession should be given to 
the company. It was held that the note was not negotiable under 
the provisions of the Negotiable Instruments Law and that a de- 
fense, which the maker had against the payee was, therefore, good 
as against the bank, although the bank bought the note in good 
faith and without notice of the defense. 





Appeal from District Court, Polk County; Wm. Watts, Judge. 

Action by the Polk County State Bank of Crookston, Minn., against 
M. W. Walters. Finding for defendant, and from an order denying 
its motion for a new trial plaintiff appeals. Order affirmed. 






























DIBELL, J.—Action by the plaintiff on a promissory note executed 
by the plaintiff Walters to the National Supply Co. and by the latter 
indorsed to the plaintiff before maturity. The making and indorse- 
ment were admitted. The court found that the defendant had a de- 
fense against the payee; that the plaintiff purchased in good faith; 
that the note was not negotiable; and that the plaintiff could not re- 
cover. The plaintiff appeals from the order denying his motion for a 
new trial. 

I 1. The note stated that the consideration was the sale of a player 
’ piano; that the instrument was to remain the property of the vendor, 
the payee; that title should vest in the defendant upon payment; that 
in case of default, or an attempt to sell or remove the instrument, all 
payments should be forfeited; and that possession should be given the 
vendor. 

Under the law of this state, as it was before the Negotiable Instru- 
ment Act of 1913, the note was not negotiable. Third National Bank 
v. Armstrong, 25 Minn. 530; Stevens v. Johnson, 28 Minn. 172, 9 N. W. 
677; Deering v. Thom, 29 Minn. 120, 12 N. W. 350; Edwards v. Ram- 
sey, 30 Minn. 91, 14 N. W. 272. The promise within our holdings, was 
| not unconditional. This is not the holding everywhere, and perhaps 
not the prevailing doctrine, though the difference in the phraseology 
: of such notes gave rise to distinctions, sometimes uncertain or con- 
fusing, when one rule or the other is sought to be applied. 

2. The only question, as frankly conceded by counsel for the 
plaintiff, is whether under the Negotiable Instruments Act the note is 
negotiable; that is, whether the act changes the former doctrine. 

Section 1 of the act requires the promise to pay to be uncondi- 
tional; and Section 3 is as follows: 


‘‘An unqualified order or promise to pay is unconditional within 
the meaning of this act though coupled with: 


**(1) An indication of a particular fund out of which reimburse- 
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ment is to be made, or a particular account to be debited with the 
amount; or 

**(2) A statement of the transaction which gives rise to the in- 
strument. But an order or promise to pay out of a particular fund is 
not unconditional.”’ 


Laws 1913, c. 272, § 3; G. S. 1913, § 5815. 


The precise question is whether the words of the note, coupled with 
the promise, constitute ‘‘a statement of the transaction which gives 
rise to the instrument,’’ within the meaning of the statute, and there- 
fore by force of the statute the promise is unconditional, though be- 
fore it under our decisions it was conditional. Our view is that the 
statute does not have the effect suggested. Some courts hold, under 
conditional sale contracts of one kind or another, that it has. Welch 
v. Owenby (Okl.), 175 Pac. 746; Citizens’ Bank v. Buckheit, 14 Ala. 
App. 511, 71 South. 82; Ex parte Bledsoe, 180 Ala. 586, 61 South. 813. 

It is to be noted that differences in the wording of the contracts 
have given rise to distinctions and perhaps some confusion just as be- 
fore the statute. A discussion of Section 3 and a reference to cases 
arising under it is found in Brannan, Neg. Inst. 15; Crawford, Neg. 
Inst. 16; Ogden, Neg. Inst. 271. 

The result would not justify the time nor the space necessary to a 
full citation or a critical discussion of the cases invo!ving like or sim- 
ilar notes. The construction placed by different courts on Section 3 
indicates that the Negotiable Instrument Act fails of uniformity in 
the class of cases before us. If the courts were holding with substan- 
tial uniformity that Section 3 has the effect claimed for it we ought 
so much as possible to conform our views to theirs in aid of general 
uniformity. Such is not the situation. The doctrine so long prevail- 
ing with us has worked satisfactorily. To some extent it has been a 
protection to those who supposed that they were signing a contract 
of purchase and not a negotiable note. Bankers purchasing such in- 
struments have not supposed they were getting negotiable notes. If 
the Legislature had intended so radical a departure from the settled 
doctrine of the state it would, we think, have used language more 
definitely expressive of its purpose. 


Order affirmed. 
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RIGHT OF NATIONAL BANK TO USE THE 
WORDS “BANK AND TRUST COMPANY” 
AS PART OF ITS TITLE 


Fidelity National Bank & Trust Co. of Kansas City v. Enright, United 
States District Court. 264 Fed. Rep. 236. 


Where a national bank has been authorized by the Federal 
Reserve Board, under the provisions of Section 11k of the Federal 
Reserve Act, to act as executor and to exercise other fiduciary 
powers, it may, with the approval of the Comptroller of the Cur- 
rency, change its name and adopt a name including the words 
‘‘bank and trust company’’. It may do this even though there is 
a statute of the state, in which the bank is located, providing that 
no corporation, other than one authorized by the laws of the state 
to transact a trust company business, shall use the words ‘‘trust’’ 
or ‘‘trust company’’ as part of its title. 


In Equity. Suit by the Fidelity National Bank & Trust Co. of 
Kansas City against C. F. Enright, Bank Commissioner of the state of 
Missouri. On motion to strike answer. Sustained, and injunction 
granted. 


VAN VANKENBURGH, District Judge—The complainant, under 
the name of Fidelity Trust Co., was formerly a trust company 
organized under the laws of the state of Missouri as such. Later it 
reorganized as a national banking corporation, clothed by the Federal 
Reserve Board with the right to act as trustee, executor, administra- 
tor, registrar of stocks and bonds, guardian of estates, assignee, re- 
ceiver, committee of estates of lunatics, or in any other capacity in 
which state banks, trust companies, or other corporations, which come 
into competition with national banks, are permitted to act under the 
laws of the state of Missouri. In such capacity it took the name of 
‘*Fidelity National Bank & Trust .Co. of Kansas City, Missouri,”’’ 
which name was duly approved by the Comptroller of the Currency, 
. as provided by law. The respondent, in his official capacity, has taken 
the position that in the discharge of its functions as a trust company, 
under the name assumed, complainant is acting in violation of the 
laws of the state of Missouri, particularly of Section 167.of Article 3, 
of the title ‘‘Banks, Trust Companies, Savings Banks and Safe De- 
posit Institutions’’ (Session Acts 1915, p. 190), which provides as 
follows: 


‘*Prohibition against Encroachments upon Powers of Trust Com- 
panies.—No person, association, firm or corporation, other than a cor- 
poration authorized by the laws of this state to do the business of a 
trust company and subject to the supervision of the bank commis- 
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sioner as provided by such laws, shall make use of the word or words 
‘trust’ or ‘trust company’ as part of any artificial or corporate name 
or title, nor make use of any sign at the place where his or its busi- 
ness is transacted, having thereon such words or any other word or 
words indicating that such place or office is the place or office of a 
trust company, nor make use of or circulate any written or printed, or 
partly written or partly printed matter whatever having thereon any 
such words or any other word or words indicating that the business 
conducted is that of a trust company, nor transact business in such 
way or manner as to lead the public to believe, or as in the opinion of 
the bank commissioner might lead the public to believe, that his or its 
business is that of a trust company.’’ 


Respondent concedes that if complainant has been granted the 
power to act as trust company by the Federal Reserve Board, and if 
the Federal Reserve Board had power and authority to confer such 
powers and authority upon complainant, that complainant has the 
right to exercise such powers as it claims to be exercising. It is con- 
ceeded in the brief that complainant can use either tne name ‘‘bank’’ 
or the name ‘‘trust company’’; but it is asserted it cannot use both, 
although such use is authorized by the statutes of the United States, 
and has been approved and sanctioned by the Comptroller of the Cur- 
rency, and, further, that it is illegal for complainant to advertise in 
any manner to the public that it is engaged in the exercise of the 
trust powers vested in it by act of Congress and the grant of the Fed- 
eral Reserve Board, and that complainant, because of its use of such 
name, and of its advertising, as aforesaid, is transacting business in the 
state unlawfully and without warrant or authority. 

Accordingly it is alleged in the bill and not controverted in the 
answer, that the respondent bank commissioner has notified certain 
state banks and trust companies, making reports to him, that he can- 
not approve the complainant as a depository of their reserves or any 
part thereof, and has refused to approve their reports showing the 
deposit of reserves in the complainant; that he has threatened, and 
still threatens, to give like notices to other banks and trust companies 
so reporting to him, and that he will, unless enjoined therefrom, con- 
tinue to give such notices; that he withholds his approval of the com- 
plainant as such depository of reserves in the case of various banks 
and trust companies, who are willing and desire to designate the com- 
plainant as a depository, and unless enjoined therefrom will continue 
to withhold such approval. Complainant avers that such action of re- 
spondent is without warrant in law, and in derogation of the rights of 
eomplainant, vested in it by act of Congress and the grant of the 
Federal Reserve Board, and therefore constitutes a discrimination 
against complainant, and is greatly to the injury of complainant in 
the conduct of its business as a national banking association. 
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It is apparent that said Section 167 of the State Banking Act was 
intended to prevent all persons, associations, firms or corporations 
from making use of the word or words ‘‘trust’”’ or ‘‘trust companies”’ 
as.a part of their title, unless authorized by the laws of the state to do 
the business of a trust company, and subject to the supervision of the 
bank commissioner, as provided by such laws. The complainant was 
a corporation authorized by the laws of the state in this behalf, and 
remains so authorized, unless its reorganization as a national banking 
corporation has deprived it of this privilege. The federal act (40 
Statutes at Large, Part 1, p. 969 [Comp. St. Ann. Supp. 1919, § 9794]) 
expressly subjects national banks exercising such trust powers to 
state supervision and inspection with respect to trust transactions: 


‘‘National banks exercising any or all of the powers enumerated in 
this sub-section shall segregate all assets held in any fiduciary capac- 
ity from the general assets of the bank and shall keep a separate set 
of books and records showing in proper detail all transactions en- 
gaged in under authority of this sub-section. Such books and records 
shall be open to inspection by the state authorities to the same extent 
as the books and records of corporations organized under state law 
which exercise fiduciary powers, but nothing in this act shall be con- 
strued as authorizing the state authorities to examine the books, rec- 
ords and assets of the national bank which are not held in trust un- 
der authority of this sub-section.’’ 


It seems to be the policy of the state officers, as disclosed by the 
answer, that Missouri corporations shall not be permitted to assume 
the name of ‘‘Bank & Trust Co.’’ The authority for this prohibi- 
tion seems difficult to deduce from the sections cited. Section 102 of 
the Banking Act (Laws of Missouri 1915, p. 152) provides that no 
person, except a national bank, a federal reserve bank, a private 
banker, or a corporation duly authorized by the commissioner to trans- 
act a banking business in this state, shall make use of any office sign 
at the place where such business is transacted indicating that such 
place or office is the place or office of a bank, nor otherwise indicate 
that such business is the business of a bank. Section 167, as we have 
seen, prohibits the use of the word or words ‘‘trust’’ or ‘‘trust com- 
pany,’’ unless by a person or organization authorized to do tlie busi- 
ness of a trust company. No good reason is perceived why anyone 
authorized to do both kinds of business may not use both names. But, 
however this may be, it is beyond debate that the Federal Reserve 
Board, by valid legislation, under a valid act of Congress, has clothed 
complainant with power to act in this same fiduciary capacity— 


‘‘in which state banks, trust companies, or other corporations which 
come into competition with national banks.are permitted to act under 
the laws of the state in which the national bank is located.’’ 
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This was the obvious purpose of the grant, to promote the effi- 
ciency of these agencies of the federal government to discharge the 
duties, for the performance of which they were created, and to relieve 
‘them from the disadvantage of competition with state institutions 
under less favorable conditions. True, it is provided that the permit 
shall be granted only ‘‘when not in contravention of state or local 
laws.’’ But in the same section it is declared that— 


‘*Whenever the laws of such state authorize or permit the exercise 
of any or all of the foregoing powers by state banks, trust companies, 
or other corporations which compete with national banks, the grant- 
ing to and the exercise of such powers by national banks shall not be 
deemed to be in contravention of state or local law within the mean- 
ing of this act.’’ 


It ean no longer be questioned that— 


‘‘National banks are instrumentalities of the federal government, 
ereated for a public purpose, and as such necessarily subject to the 
paramount authority of the United States. It follows that an attempt 
by a state to define their duties or control the conduct of their affairs 
is absolutely void, wherever such attempted exercise of authority ex- 
pressly conflicts with the laws of the United States, and either frus- 
trates the purpose of the national legislation or impairs the effi- 
ciency of these agencies of the federal government to discharge the 
duties for the performance of which they were created.’’ Davis v. 
Elmira Sav. Bank, 161 U. S. 283, 16 Sup. Ct. 503, 40 L. Ed. 700. 


When the government of the United States enters any field over 
which Congress is given express, or necessarily implied, jurisdiction, it 
appropriates that field to the fullest extent necessary to insure the 
complete and effective exercise of its sovereignty. The name of a na- 
tional bank must be approved by the Comptroller of the Currency. It 
ean be changed, or its use interfered with, by no other authority. We 
have here, then, a national bank, empowered by the laws of the United 
States to act in a fiduciary capacity, and bearing a name confirmed by 
national authority. Clearly, any act on the part of the state which 
impairs, hampers, embarrasses, restricts, or, in effect, wholly prevents, 
the discharge of its functions as a national banking institution with 
the incidental powers enumerated, must be void, because in express 
conflict with the paramount laws of the United States. 

But, in my opinion, this discussion is, in large measure, academic, 
because the decision of the Supreme Court of the United States in 
First National Bank v. Fellows, 244 U. S. 416, 37 Sup. Ct. 734, 61 L. 
Ed. 1233, L. R. A. 1918C, 283, Ann. Cas. 1918D, 1169, is determina- 
tive of the question here before us. The power of Congress and the 
validity of the action of the Federal Reserve Board is expressly up- 
held. The court, citing McCulloch vy. Maryland, 4 Wheat. 316, 4 L. Ed. 
579, and Osborn v. Bank, 9 Wheat. 738, 6 L. Ed. 204, declared: 
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That ‘‘the implied power of Congress to confer a particular func- 
tion upon a national bank is to be tested, not by the nature of the 
function viewed by itself, but by its relations to all the functions and 
attributes of the bank considered as an entity’’; that ‘‘the circum- . 
stance that a function is of a class subject to state regulation does 
not prevent Congress from authorizing a national bank to exercise it, 
nor would it lie with the state power to forbid this’’; that ‘‘a business 
not inherently such that Congress may empower national banks to 
engage in it may nevertheless become appropriate to their functions 
if, by state law, state banking corporaticns, trust companies, or other 
rivals of national banks are permitted to carry it on’’; that ‘‘the sec- 
tion authorizes the specified functions to be exercised’ by national 
banks when the right to perform them is given by state law, or is 
deducible therefrom through being so conferred on state banks or cor- 
porations whose business in some degree rivals that of national] banks; 
and it gives administrative power to the Reserve Board as a means of 
coérdinating such functions, in their exercise by national banks, with 
the reasonable and non-discriminating provisions of state law regu- 
lating their exercise as to state corporations.”’ 


The language and reasoning of that opinion so completely answers 
the contentions of the respondent in the case at bar that further elab- 
oration is unnecessary. It surely cannot be contended that if valid 
authority is granted to a national banking corporation to exercise 
certain functions, under a name which no state agency is entitled to 
question, the enjoyment of the legitimate powers thus conferred can 


be indirectly limited or destroyed in the manner alleged in this bill. 
That such would be the necessary effect of the action of the bank 
commissioner cannot be doubted. 

It follows then, that the motion to strike must be sustained and 
such injunctive relief granted as will protect complainant in the exer- 
cise of the national powers conferred upon it. 


CHECK PAID ON FORGED INDORSEMENT 


Strang v. Westchester County National Bank, New York Supreme 
Court, Appellate Division. 182 N. Y. Supp. 41. 


The owner of real property represented to the plaintiff that the 
property was owned by one Remsen and that the latter wished to 
borrow money on the security of a mortgage. She drew a draft on 
the defendant bank, payable to her own order, and indorsed it to 
the order of Remsen. The draft was then delivered to the owner 
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of ‘the property, who gave the plaintiff what purported to be a 
mortgage on the property executed in the name of Remsen. The 
owner indorsed Remsen’s name on the draft and collected it. Rem- 
sen was a fictitious person created by the owner for his own pur- 
poses. It was held that, under the circumstances, the bank was 
not liable to the plaintiff in paying the check. 


Appeal from Special Term, Westchester County. 

Action by Bessie M. Strang against the Westchester County Na- 
tional Bank. Judgment for plaintiff, and defendant appeals. Re- 
versed, and new trial granted. 


KELLY, J.—The facts in this case are stated in the opinion of 
Mr. Justice RICH. 

Payments by the bank upon forged indorsements are at the peril 
of the bank unless it can claim protection upon some principle of 
estoppel. This proposition conceded by the appellant, is familiar to 
all of us. Shipman v. Bank of the State of N. Y., 126 N. Y. 318, 27 
N. E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 821. The appellant argues 
that in the case at bar the check in question was paid to the person 
to whom the maker (the plaintiff) intended it should be paid, that 
she desired to pay the money for a bond secured by a mortgage upon 
certain specific property in Peekskill, that the proceeds of the check 
went exactly where she intended them to go, and that in return she 
received the bond and mortgage which she had agreed to take. The 
appellant cites Judge Scott’s opinion in Hartford v. Greenwich Bank, 
157 App. Div. 448, 152 N. Y. Supp. 387, affirmed on opinion below, 
215 N. Y. 726, 109 N. E. 1077. I have some difficulty in dis- 
tinguishing the case at bar from the reasoning of the court in the case 
last cited. 

Plaintiff had arranged to invest her money upon a bond secured 
by a mortgage on certain specified property. That property actually 
belonged to one Bushnell. Bushnell for his own purposes (possibly 
criminal, but I do not see how that affects the question) represented 
to plaintiff that this particular property was owned by one Homer E. 
Remsen. We may assume that Remsen was a fictitious person. But 
Bushnell executed the bond and the mortgage on his own property, 
in the name of. Remsen, and delivered them to the plaintiff. True, 
she left the papers with him, and he did not record the mortgage; 
but that was a matter between her and Bushnell, not brought about 
by anything the bank did. 

So, I take it, Bushnell would not be heard to deny the validity of 
the bond and mortgage. He signed it in a fictitious name; but he 
was in no position, as against plaintiff, to dispute its validity. It seems 
to me the bond was the bond of the owner of the premises, and the 
mortgage was a lien upon the premises, precisely as if Bushnell had 
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executed it in his own name. He received the check, indorsed by 
plaintiff to the order of Homer E. Remsen—he forged the name of 
Remsen, adding his own name—and received the proceeds. It seems 
to me there is much force in the claim that plaintiff suffered no legal 
loss for which the bank is accountable by reason of the payment to 
Bushnell. 

Again, I think the plaintiff herself brought about her own loss. 
The defendant bank did not know Homer E. Remsen. The plaintiff 
personally came to the bank, asserting that Homer E. Remsen was an 
existent person—that she had agreed to invest her money on his bond 
and mortgage, and it was on her request that the check was issued 
and indorsed for her signature, so as to be payable to Homer E. Rem- 
sen. I think that she is bound by her representation to the bank that 
Remsen was a genuine person. This is not a case where some third 
party—Bushnell, for instance—inserted a fictitious name on the check. 
The plaintiff did it herself deliberately. It was her own personal ac- 
tion which led to the making of the check payable to Remsen. With 
the making of the check her personal dealings with the bank ended. 
That she was thereafter swindled by Bushnell does not seem to me to 
be chargeable to the bank. Her representation to the bank at the out- 
set seems to me the causa causans of the loss. See Jarvis v. Manhat- 
tan Beach Co., 53 Hun. 362, 6 N. Y. Supp. 703; on subsequent appeal, 
75 Hun. 100, 26 N. Y. SUPP. 1061, affirmed 148 N. Y. 652, 43 N. E. 
68, 31 L. R. A. 776, 51 Am. St. Rep. 727; Manhattan Beach Co. v. 
Harned (C. C.) 27 Fed. 484. In these cases the corporation was held 
to be estopped by reason of the fact that it issued the stock certificates 
in the fictitious name and, notwithstanding the fact that the dishonest 
clerk thereafter transferred them by forging the fictitious name, it was 
held that the original representation of the company was the cause 
of the loss. N. Y. & N. H. R. Co. v. Schuyler, 34 N. Y. 30-59; F. A. 
Bank v. F. 8S. & G.S. F. R. Co., 137 N. Y. 231, 33 N. E. 378, 19 L. R. A. 
331, 33 Am. St. Rep. 712; M. L. Ine. Co. v. F.S. & G. 8. F. R. Co, 139 
N. Y. 146, 34 N. E. 776; Knox v. Eden Musee Co., 148 N. Y. 441, 42 N. 
E. 988, 31 L. R. A. 779, 51 Am. St. Rep. 700. Judge O’Brien in the 
Jarvis Case in the Court of Appeals referred to the similarity between 
the rule as applied to commercial paper (148 N. Y. 659, 43 N. E. 68, 31 
L. R. A. 776, 51 Am. St. Rep. 727), and Judge Barrett in the General 
Term on the first appeal considered the rule with regard to certificates 
of stock as analogous with that concerning commercial paper (53 Hun. 
365, 6 N. Y. Supp. 703), as did Judge Wallace in the Harned Case. 

The judgment should be reversed, and a new trial granted, with 
costs to abide the event. The findings that the defendant bank did 
not use due and reasonable care and diligence, and that said defendant 
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was negligent in paying the draft, are reversed as contrary to the evi- 
dence. 

JENKS, P. J., and JAYCOX, J., concur. 

RICH and PUTNAM, JJ., dissent. 

RICH, J. (dissenting)—Plaintiff had been a depositor in defend- 
ant’s bank for several years, and on the 20th of October, 1916, had 
a balance to her credit in the interest department of the bank of 
$1,113.03. On that day she went to the bank and informed the cashier 
that she wished to draw a draft for $1,100 payable to Homer E. Rem- 
sen, who was to receive the money on a bond and mortgage. The 
defendant’s cashier told her to draw the draft to her own order and. 
to indorse on the back ‘‘Pay to the order of Homer E. Remsen,’’ and 
he told her that it would be a receipt for the money and it would be 
payable to only Homer E. Remsen. The cashier thereupon drew the 
eheck in that form, handed it to the plaintiff, who immediately took 
the draft to the lawyer through whom the loan was made, and there 
indorsed the same to the order of Homer E. Remsen as directed by 
the defendant’s cashier. She thereupon delivered the draft to the 
lawyer and received from him a bond, purporting to have been ex- 
ecuted by Homer E. Remsen and Alice Remsen, his wife, and was told 
that the mortgage would be recorded. The lawyer at the same time 
gave plaintiff a certificate of title to this property, signed by himself, 
and a fire insurance policy purporting to cover the property of Homer 
E. Remsen. 

There was no such person as Homer E. Remsen. The lawyer de- 
ceived the plaintiff in making the application for the loan, he forged 
the name of Homer E. Remsen and Alice Remsen to the bond and 
mortgage, he forged the notary’s certificate, and he forged the name 
of Homer E. Kemsen to the draft, presented it to the bank, and was 
paid the money, to wit, $1,100, and then killed himself. Relying upon 
the rule that the bank will disburse the money standing to the deposi- 
tor’s credit only upon his order and in conformity with his directions, 
and that the bank will ascertain that the indorsements upon the check 
are genuine, and that payments made upon forged indorsements are 
at its peril unless it can claim protection upon some principle of es- 
toppel (Shipman v. Bank of the State of N. Y., 126 N. Y. 318, 27 N. 
E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 821), plaintiff seeks to re- 
cover the balance to her credit. It seems that Bushnell, the lawyer 
who forged the draft, was the owner of the premises, and appellant 
argues that the plaintiff intended that the draft should be payable 
to the order of the person who owned the property and executed the 
bond and mortgage, and that person was Bushnell, so that his indorse- 
ment was not a forgery and the defendant was not liable, that the 
proceeds of the draft went where she intended them to go, and that 
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in return she received the bond and mortgage. This contention is not 
borne out by the facts. 


She thought she was investing her money upon the bond and mort- 
gage of Homer E. Renisen and Alice Remsen, and she did not receive 
the bond and mortgage she supposed she was purchasing. In support 
of its contention, however, the appellant cites, among other cases, 
Hartford v. Greenwich Bank, 157 App. Div. 448, 142 N. Y. Supp. 387. 
In that case the swindler made very elaborate preparations for de- 
frauding his employer. He procured to be printed billheads bearing 
the name of James Wilson and the address, Room 1012, Fuller Build- 
ing, New York. He rented a post office box in the name of James 
Wilson. He opened an account in the defendant bank under the name 
of James Wilson. Having thus prepared the way, the swindler pro- 
ceeded to defraud the tea company into giving him a check for 
$1,543.50. He made out a bill upon one of his fictitious letter heads, 
purporting to show that James Wilson had sold goods to the value 
stated to the tea company. Thereafter in due course a check for the 
amount indicated was made out to James Wilson, signed, and mailed. 
There was an actual person calling himself James Wilson, although 
that was not his real name, and it was that person to whom the tea 
company intended its check should be paid. The Hartford Case 
seems to be based upon the ground that the check was made payable 
to the ‘‘imposter’’ himself. In the case at bar the plaintiff never in- 
tended that the draft should be payable to the person who obtained 
the money upon it. True, the payee named proved to be a fictitious 
person, but this was unknown to plaintiff. As was said by Mr. Jus- 
tice Smith in a well-considered opinion in United Cigar Stores Co. v. 
Am. Raw Silk Co., Inc., 184 App. Div. 217, 219, 171 N. Y. Supp. 480, 
482: 


‘‘The Hartford Case, however, is a border-line case, and should 
not be extended beyond the facts thereof.’’ 


Plaintiff supposed she was loaning money to the person to whom 
she made the check payable; it was not indorsed by the intended 
payee gnd no title passed. Shipman v. Bank of the State of N. Y., 
supra; United Cigar Stores Co. v. Am. Raw Silk Co., Inc., supra. 
Homer E. Remsen was a fictitious person, created by Bushnell; he 
never represented himself to be Remsen, and the plaintiff had no 
knowledge that Bushnell owned the property described in the mort- 
gage. Ina word, it was the duty of the defendant to know that the 
indorsement upon the draft was the genuine signature of Homer E. 
Remsen. While the slightest inquiry would have disclosed the forgery, 
it was content to pay the draft, presumably relying upon the indorse- 
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ment of Bushnell, and now seeks to charge plaintiff’s account with 
the amount. This I do not think it could do. 

I must therefore vote to affirm the judgment. 

PUTNAM, J., concurs. 


NOTES PAID TO BANK BY PARTY LIABLE 
WITHIN FOUR MONTHS OF BANKRUPTCY. 


Tremont Trust Co. v. Cohen, United States Circuit Court of Appeals. 
263 Fed. Rep. 81. 


Where a person liable on promissory notes which are held by a 
bank pays the notes to the bank and, within four months there- 
after, a petition in bankruptcy is filed against him, the trustee in 
bankruptcy may recover the amount of the payments from the 
bank if it appears that, at the time of the payment, the bank had 
reasonable cause to believe that the party making the payment 
was insolvent. 

Appeal from the District Court of the United States for the District 
of Massachusetts; James M. Morton, Jr., Judge. 


Suit in equity by George I. Cohen, trustee in bankruptcy of Israel 
Sternberg, against the Tremont Trust Co. Decree for complainant, 
and defendant appeals. Affirmed. 

For opinion below, see 256 Fed. 399. 


PER CURIAM—This is an appeal by the Tremont Trust Co. from 
a decree of the District Court for Massachusetts in an equity suit 
brought by the trustee in bankruptcy of Israel Sternberg to have cer- 
tain payments made by the bankrupt to the trust company within 
four months of the filing of the petition in bankruptcy declared prefer- 
ences and paid to the piaintiff. 

It appears that the trust company discounted for Sternberg four 
notes of $250 each, which fell due December 1, 8, 15 and 22, 1916. 
The first two notes he paid December 1, 1916, and the last two De- 
cember 14, 1916. A petition in bankruptcy was filed against him 
December 19, 1916, and he was later adjudged a bankrupt. 

In the District Court the payment of $500 made on December 14, 
1916, was decreed to be a preference which the plaintiff was entitled 
to recover, and the trust company appealed. 
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The only question presented is one of fact, namely, whether the 
court below was justified in finding that the trust company had rea- 
sonable cause to believe that Sternberg was insolvent on December 
14, 1916. 

We have carefully examined the evidence bearing upon the ques- 
tion, and are of the opinion that we would not be warranted in finding 
that the conclusion reached in the court below was clearly wrong. 
The evidence is conflicting. The credibility of witnesses is involved, 
and the witnesses are not before us. Such being the case, we do not 
think that the finding should be disturbed. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 



















COUNTY BONDS ISSUED WITHOUT ELECTION. 


Rust v. Kitsap County, Supreme Court of Washington. 189 Pac. 
Rep. 994. 











Under the Constitution and the statutes of the State of Wash- 
ington, a county has the right to issue bonds, for the purpose of 
constructing, repairing and improving roads, within the limit of 
14% per cent. of the taxable property in the county, without au- 
thorization from the people. 


Action by G. F. Rust against Kitsap County and others. 
ment of dismissal, and plaintiff appeals. Affirmed. 
Bryan & Garland, of Bremerton, for appellant. 
H. E. Gorman, of Bremerton, for respondents. 







Judg- 





HOLCOMB, C. J.—Appellant sued to enjoin the commissioners of 
Kitsap County from issuing and selling $100,000 in bonds for the pur- 
pose of constructing, repairing and improving roads and for other 
general county purposes. The question of issuing bonds was not sub- 
mitted to a vote of the people and comes within the 114 per cent. con- 
stitutional debt limit. The lower court sustained a demurrer to the 
complaint, and, upon the refusal of plaintiff to plead further and his 
election to stand upon his complaint, ordered the dismissal of the 
action. 

The question is: Has a county the right to issue bonds for road 
purposes within the 114 per cent. limitation without authorization 
from the people? In the pursuit of our inquiry, we are first con- 
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fronted with the case of Shea v. Skagit County, 68 Wash. 233, 122 
Pac. 1061. In that case it was not decided, as contended in the 
briefs, that county commissioners were without power to issue bonds 
for the repair, construction or improvement of roads without au- 
thorization from the people. The issue of bonds was there submitted 
to a vote of the people. The notice of election failed to bring it 
within the terms of Sections 5094-5101—7, Rem. Code, being the 
county road and bridge bonds act, and it was contended that it came 
within the terms of Sections 5085-5093, Rem. Code, relating to bonds 
for county purposes. Since the latter act granted county commis- 
sioners authority to issue bonds, after submission to the people of the 
question of issuing bonds to procure money for strictly county pur- 
poses, and inasmuch as the Legislature, when it passed the county 
road and bridge bonds act, evidenced its intention that the construc- 
tion, improvement and repair of roads within the county should not 
be classed as a strictly county purpose, we held that the submission 
was not authorized under the act relating to bonds fot county pur- 
poses, and that the county commissioners were therefore without any 
authority to issue the bonds. 

The Constitution, Art. 8, § 6, after limiting the amount and man- 
ner of incurring indebtedness by any county, city, town, school dis- 
trict, or other municipal! corporation, reads: 


‘*Provided, that no part of the indebtedness allowed in this section 
shall be incurred for any purpose other than strictly county, city, 
town, school district, or other municipal purposes... . 


The question of the nature of the purpose of a county indebtedness 
was in the Shea Case predicated upon the determination of the Legis- 
lature. Subsequent to the filing of the opinion in the Shea Case, the 
Legislature in 1913 virtually reénacted the county road and bridge 
bonds act (Chapter 25, Laws 1913; Sections 5101—1 to 5101—7, Rem. 
Code). In Section 1 of that act it is provided: 


‘‘The constructing or improving of any and all such roads, or the 
aiding therein, is hereby declared to be a county purpose.”’ 


We are inclined to recede from the holding in the Shea Case, and, 
upon the question now being presented, it appears to us that whether 
a designated indebtedness is for a public purpose is in each case a 
proposition finally to be determined by the courts, and is not to be 
determined in the ultimate by the Legislature. Otherwise the Legis- 
lature could by its declaration contravene the plain constitutional 
provision. Since both the Legislature and the courts are bound by the 
fundamental law, the Constitution, and the courts are the final inter- 
preters thereof, if it manifestly appeared on the face of an act that 
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there was no possibility of a county purpose in the matter legisla- 
tively so declared, the legislative declaration would be mere pretense 
and dissimulation, for no other purpose than to evade constitutional 
restrictions, and it would be the duty of the courts to so declare. 
State ex rel. Brislawn v. Meath, 84 Wash. 302, 147 Pac. 11; State ex 
rel. Case v. Howell, 85 Wash. 294, 147 Pac. 1159, Ann. Cas. 19164, 
1231. There is ample authority to sustain this. The rule is stated in 
Abbott on Public Securities, § 101, p. 214, as follows: 


‘Whether the purpose is a public one for the expenditure of 
moneys is a question exclusively for the courts to determine. Legis- 
lative bodies cannot be the judges of their own infraction of funda- 
mental law.’’ 


In Hainer, The Modern Law of Municipal Securities, §128, p. 156, 
it is said: 


“*The question what is and what is not a public purpose, is one of 
law; and though, unquestionably, the Legislature has large discre- 
tion in stlecting the object for which taxes shall be laid, its decision is 
not final. In any ease in which the Legislature shall have clearly ex- 
ceeded its authority in this regard, and levied a tax for a purpose not 
public, it is competent for any one, who, in person, or property, is 
affected by the tax, to appeal to the courts for protection.”’ 


But the legislative declaration is entitled to great respect and 
weight and will be upheld unless it plainly appears, beyond any rea- 
sonable doubt, to be mere pretense or dissimulation. State .ex rel. 
Case v. Howell, supra. 

In deciding the Shea Case, it is contended, this court held in effect 
that when the Legislature enacted the special road bond act of 1890 
(Laws 1890, p. 40) it carved an exception out of the general bond act 
of 1890 by requiring that all bonds for the construction and improve- 
ment of roads must be authorized by the people. The answer to that 
interpretation of the former decision is found in the words of Section 
5094, being the first section of the act itself: 


‘‘The board of county commissioners for any county may, . 
submit to the bona fide voters of their county, etc.”’ 


It is a matter of discretion and not mandatory upon the commis- 
sioners to submit the question to the voters. 

There can be no question that the purpose of the indebtedness in 
the present case (the construction, repairing and improvement of 
roads and other general county purposes) is a public one, but the 
question may be raised: Is it a strictly county purpose? It is a 
county purpose, it is true; but the constructing, repairing and im- 
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provement of roads is likewise a state function, and there may be 
rom for argument that such work cannot be considered as a strictly 
county function, and that the word ‘‘strictly’’ limits the purpose to 
the county or city or other municipal corporation and to that corpora- 
tion alone. In so far as the work is done by the particular municipal 
corporation, it is strictly its purpose.. Other municipal authorities 
might aid in the improvement, but the work is a precise county pur- 
pose. In this we find support in Lancey v. King County, 15 Wash. 9, 
45 Pac. 645, 34 L. R. A. 817, which is cited with approval on this same 
proposition in State ex rel. Board of Commissioners vy. Clausen, 95 
Wash. 214, at page 239, 163 Pac. 744. Counties are political sub- 
divisions of the state, and the state may delegate to, and empower 
counties with such public functions as are inherently or properly 
local, and within such powers and duties prescribed such functions 
should be deemed to deal with strictly county purposes, although ex- 
ercised concurrently with the state. 

Having decided as a question properly to be passed upon by this 
court that the purpose of the indebtedness is a public one and a 
strictly county purpose and not in violation of Section 6, Art. 8, state 
Constitution, is there authority in Sections 5085 and 5087, Rem. 
Code, for the county commissioners to incur this indebtedness and 
issue bonds of the county without vote of the people? Those sections 
read as follows: 


**See. 5085. Limitation of County Indebtedness.—Each and every 
organized county of this state, and each and every county that may 
hereafter be organized in this state, is hereby authorized and empow- 
ered by and through its board of county commissioners to contract in- 
debtedness for general county purposes in any manner when they 
deem it advisable, not exceeding an amount, together with the exist- 
ing indebtedness of such county, of one and one-half per centum of 
the taxable property in such county, to be ascertained by the last as- 
sessment for the state and county purposes previous to the incurring 
of such indebtedness. ”’ 


**Sec. 5087. Commissioners may Issue Bonds, When, and to What 
Amount.—Whenever any debt is incurred under the provisions of the 
first or second sections of this chapter [Sections 5085 and 5086] or 
whenever the board of commissioners of any county shall submit to 
the voters of this county, at an election to be held under the pro- 
visions of the last preceding section, the question of issuing bonds to 
procure money for strictly county purposes, and three-fifths of the 
voters of such county having assented thereto, and the amount of said 
bonds, together with the already existing county indebtedness, not 
exceeding five per centum of the taxable property of said county, to 
be ascertained as provided in the last preceding section of this chapter 
[Section 5086], then the board of commissioners of such county is au- 
thorized and empowered to issue its negotiable bonds in the name of 
the county for the purposes for which such election was held.’’ 
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While the language employed in Section 5085 would seem to ren- 
der it plain that the county commissioners have the authority, Sec- 
tion 5087 casts some doubt upon the question. 

In Hazeltine v. Blake, 26 Wash. 231, 66 Pac. 394, the following . 
language is employed by Justice Fullerton: 

*“No assent of the voters is required by a municipality to enable it 
to incur a debt within the first limitation. This it may do without 
such assent, and it may cause such indebtedness to be evidenced by 
warrants drawn upon its treasurer, or by bonds issued pursuant to 
the requirements of the statutes. The assent of the voters is required 


only in cases where it is sought to ineur a debt within the second 
limitation.”’ 


That statement of the law is still correct and properly construes 
the statute quoted, and the county commissioners in this case have 
requisite authority under that statute. 

In this view the lower court correctly sustained the demurrer, and 
the judgment is affirmed. 


MEMBER OF CLEARING HOUSE CLEARING 
FOR NON-MEMBER. 


Moore, State Bank Examiner, v. American Savings Bank & Trust Co., 
Supreme Court of Washington. 189 Pac. Rep. 1010. 


The defendant bank was a member of the Seattle Clearing 
House. As such it cleared for the German-American Mercantile 
Bank, which was not a clearing house member. The latter bank 
deposited with the defendant approximately $50,000 in securities 
and agreed to keep a balance of $50,000 with the defendant at al 
times to protect the defendant from loss in acting as clearing house 
agent. A rule of the clearing house provided that a member, clear- 
ing for a non-member, should be liable on all checks drawn on the 
non-member the same as for checks drawn on itself, until the deliv- 
ery to each member of a written notice of discontinuance of the 
agency. At 3.30 p. m. on January 30, 1917, the defendant served 
notice on the other clearing house members that it would no longer 
clear for the German-American Bank. On the following day at 
10 a. m. the bank examiner took over the German-American Bank. 
Many checks on the German-American Bank had been received by 
the various clearing house members on January 30, prior to the 
giving of notice of discontinuance by the defendant. These checks, 
amounting to some $60,000, the defendant paid on the following 
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day through the clearing house. Later the bank examiner brought 
suit against the defendant to recover the cash and securities de- 
posited with it by the German-American Bank. It was held that 
the defendant was obligated to pay the checks on the German- 
American Bank, held by the clearing house members, at the time 
when the defendant gave notice that it would no longer act as 
clearing house agent, and that the defendant was entitled to reim- 
burse itself for the amount so paid out of the cash and securities 


on deposit with it. 

Suit by Louis H. Moore, state bank examiner of the state of Wash- 
ington, suing for and on behalf of the German-American Mercantile 
Bank, an insolvent banking corporation, against the American Sav- 
ings Bank & Trust Co. Judgment for defendant, and plaintiff ap- 
peals. Affirmed. 

M. M. Richardson and Hugh C. Todd, both of Seattle, for appellant. 

John H. Powell and Farrell, Kane & Stratton, all of Seattle, for 
respondent. 


BRIDGES, J.—This was a suit by the appellant, as state bank ex- 
aminer, on behaif of the German-American Mercantile Bank, of 
Seattle, an insolvent corporation, to recover of the respondent certain 
cash and securities which the German-American Bank had thereto- 
fore placed in the possession of the respondent. 

The Seattle Clearing House is a voluntary-association composed 
of certain, but not all, of the banking institutions in the city of Seattle. 
The chief purpose of the clearing house is ‘‘the effecting at one place 
of daily exchanges between members’’. In the transaction of busi- 
ness each bank in the city would receive and pay checks drawn on 
many or all of the other banks, and but for the clearing house it 
would be necessary that each day a representative of each bank per- 
sonally visit each other bank, taking to it checks drawn upon it. To 
avoid this representatives of the members of the clearing hotise meet 
at a designated place, and at designated hours, each business day, and 
exchange checks or other items. Many of the banks in Seattle were 
not eligible to become, and were not, members of the clearing house. 
Its rules made provisions, however, whereby non-members might ob- 
tain its benefits. Tf any such non-member should so desire, it must 
act through some member. In other words, a member of the clearing 
house may clear checks and other items for a non-member. Article 2 
of the clearing house rules covers this subject, and provides that any 
member may clear for any non-member only after obtaining the con- 
sent of the clearing house committee and paying a certain sum. The 
member desiring to clear for a non-member must make a certain show- 
ing concerning the financial standing of the non-member. The latter 
must consent to be governed by the rules and regulations of the asso- 
ciation. This rule further provides as follows: 
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‘Said member shall be liable to the clearing house for all checks 
and other clearing house matter upon such non-member, the same as 
for its own transactions, and its liabilities shall continue until the de- 
livery to each member of the association of a written notice of the dis- 
continuance of such agency, and the clearing member may demand, 
and shall receive, from each of the other members of the association, a 
written list of all items then held by them for which the clearing 
member shall be liable... . ”’ 


Prior to January 31, 1917, the German-American Mercantile Bank, 
being a non-member of the clearing house, made arrangements to 
clear through the respondent. The agreement between the two banks 
was correctly expressed by one of the witnesses as follows: 


“‘The agreement between our bank [German-American Bank] and 
Mr. Gleason’s bank [the respondent] in 1914 was that they would 
clear for us, and that we would deposit with them securities to the 
approximate amount of $50,000 and maintain with them a balance of 
approximately $50,000 in cash at all times. 

‘‘The securities that were delivered over were delivered over to 
protect them against any possibility of any loss through their having 
agreed to act as clearing house agent for us. . . . In other words, that 
money was put up for the purpose of indemnifying the American Sav- 
ings Bank & Trust Co. against any loss which was occasioned to it by 
the payment of any checks which were drawn upon our bank and 
which passed through the clearing house, and which were paid by the 
American Savings Bank & Trust Co.’’ 


This arrangement was originally made in 1914. Later, however, 
the clearing house, in a sense, dissolved; but it at once reorganized, 
with certain different members, and continued business under sub- 
stantially the same rules and regulations that had theretofore existed. 
The clearing arrangements between the two banks continued without 
interruption, and as though there had been no dissolution. On Jan- 
uary 31, 1917, at 10 o’clock a. m., the German-American Bank went 
into the hands of the state bank examiner for the purpose of being 
liquidated, it appearing at that time that the bank was insolvent, of 
which fact the respondent received immediate notice. On the date 
last named the German-American Bank had withethe respondent, in 
compliance with its clearing agreement, $14,849.22 in cash, and secu- 
rities the face value of which was $51,763.40. About 3.30 o’clock of 
the afternoon of January the 30th, the respondent gave written 
notice to the other members of the clearing house that it would no 
longer clear for the German-American Bank. Many checks drawn on 
the German-American Bank had been received and cashed by the va- 
rious members of the clearing house during January 30th, and previ- 
ous to the time they received the respondent’s notice that it would 
cease to clear for that bank. During the day of January 31st, and 
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after the bank examiner had taken possession of the German-Amer- 
ican Bank, the respondent paid to these banks, through the clearing 
house, the amount of these checks in the sum of $61,651.82. Later 
the bank examiner brought this suit to recover of the respondent the 
eash and securities of the German-American Bank held by the re- 
spondent when the German-American Bank became insolvent. There 
was a judgment for the respondent, and the bank examiner has ap- 
pealed. 

The respondent claims the right to hold the cash and securities to 
protect itself against the checks of the insolvent bank which it paid 
on January 31st in the sum of $61,651.82. There is no charge of fraud 
or over-reaching involved. 

The case presents some important and difficult questions. It has 
been ably briefed and argued. 

It is first contended by the appellant that the respondent was not 
legaily obligated to pay the checks or the other items making up the 
sixty odd thousand dollars, and consequently is not entitled to hold 
the cash and securities for protection. On the other hand, the re- 
spondent contends that it was legally liable for such amount, and was 
required to pay it. It is plain that the contract was a tripartite one, 
being between the respondent, the German-American Bank and the 
clearing house. It is also clear that the various rules and regulations 
of the clearing house became a part of that contract, and the latter 
must be interpreted in the light of those rules. It is conceded that 
the checks, the payment of which is involved in this suit, were in the 
hands of the various member banks at the time the respondent gave 
notice terminating its clearing arrangements with the German-Amer- 
ican Bank. If the respondent was legally obligated to pay those 
checks, then it would be entitled to reimburse itself out of funds and 
securities it holds, belonging to the German-American Bank, unless it 
should be found that, for other reasons, which will later be discussed, 
such contract is void and unenforceable; otherwise it would be re- 
quired to surrender the same to the bank examiner. It-therefore be- 
comes necessary to determine whether the respondent was legally 
obligated to pay the checks mentioned. We think it was so obligated. 
One of the rules of the clearing house, which became a part of the 
contract which we are discussing, provided that— 


The member clearing for the non-member ‘‘shall be liable to the 
clearing house for all checks . . . upon such non-member the same as 
for its own transactions, and its liabilities shall continue until the 
delivery to each member . . . of a written notice of the discontin- 
uance of such agency, and the clearing house member may demand 
. . . from each of the other members .. . a list of all items then 
held by them for which the clearing member shall be liable. . . . ” 
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The liability of the respondent to the other members of the asso- 
ciation to pay any and all checks, which they might receive, drawn 
on the German-American Bank, was a part of the obligation imposed 
upon it for the privilege of acting as clearing agent for that bank. 
Checks drawn on the German-American Bank were received and 
eashed by the members of the association as though they were checks 
drawn against the respondent. As to such checks, the other members 
were relieved of all responsibility. In the transaction they did not 
know the German-American Bank. This rule expressly makes the re- 
spondent liable to pay checks drawn on the non-member and cashed 
by the members, and provides a way of terminating such liability. 
The words are clear and specific. Fhe testimony shows that it has 
been from time to time so interpreted and construed by the members 
of the association. It has always been considered that the member 
clearing for a non-member is liable to the other members for the 
checks of the latter. In this very instance the respondent objected to 
paying the checks in question here, and argued to the members of the 
clearing house that it was not legally bound to pay them. But they 
were unanimous in the opinion that the respondent was bound to 
pay those checks. The German-American Bank, when it made the 
clearing house arrangements with the respondent, must have so 
understood and interpreted the rule; otherwise, why did it put up 
securities and cash to the respondent, ‘‘for the purpose of indemni- 
fying’’ it ‘‘against any loss which was occasioned to it by the pay- 
ment of any checks which were drawn on our bank?”’ 

But appellant argues that if the respondent was liable to pay 
these checks it was liable only to the clearing house, and not to its 
various members. It seems to us this is a distinction without a sub- 
stantial difference. The clearing house was nothing more than the 
members which constituted it. It was not a corporation; it was not a 
co-partnership; it had no legal separate being. A contract with it was 
a contract with and for the use and benefit of its several members, 
any one of whom could, to the extent of its interest, enforce it. The 
real question, it seems to us, is: Was the respondent liable to pay 
these checks? and not whether the rule provided that it should pay 
them directly to the various members of the clearing house, or indi- 
rectly to them through that institution. But the appellant contends 
that while Section 5 of Article 2 of the rules, which we have quoted, 
may, when taken alone, indicate a liability to pay these checks, yet 
that section must be read in connection with Section 2 of Article 3 of 
the rules, which provides that— 


‘*All checks and vouchers received by any member in the ex- 
changes . . . shall remain the property of the members who presented 
the same respectively at the clearing house, and shall be held in trust 
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only by the members so receiving the same until returned or the 
amount thereof actually paid to the members who presented the same. 
. . Should any member fail to pay on demand the balance due, all 
checks or vouchers received in the exchanges of that day by the de- 
faulting party shall be returned . . . to the clearing house. .. . ”’ 


It is contended by the appellant that this section authorized the 
respondent to either pay or to return the checks at its option, and 
that consequently there was no legal liability to pay. We think the 
appellant has misconstrued this section of the rules. It has reference 
only to returning checks which for some reason were not good, such 
as because the same were irregular on their face, or were forged, or 
the funds had been previously garnished, or because of some other 
similar irregularity or reason. It does not mean that a solvent mem- 
ber of the clearing house may, return checks against which there are 
no equities and no defenses, and which it was liable to pay. Other 
rules refer to irregular checks such as we have mentioned, and Sec- 
tion 5 of Article 2 of the rules has reference to such class of checks. 
The rule makes respondent liable for ‘‘good’’ checks drawn against 
the German-American Bank, as it would be liable for its own checks; 
and to permit it to return such checks unpaid would be in direct vio- 
lation of the spirit of the association and its rules. Such an act by 
the respondent would be equal to a repudiation of its own paper and 
an act of insolvency which would at once close its doors. We hold 
that the respondent was not only morally, but legally, bound to the. 
clearing house and its members to pay the checks involved in this 
ease, and that when it paid them it did only that which its contract 
bound and required it to do. 

But the appellant contends that, if the contract is to be given this 
construction, then it is void and unenforceable in this instance, be- 
cause violative of the trust-fund theory of insolvent corporations and 
in direct opposition to Section 2, Chapter 98, Laws of 1915 [Section 
3303—2, Rem. Code]. That section provides as follows: 


‘‘No bank, trust company, association or individual knowing that 
the state bank examiner has taken possession of such bank or trust 
company shall have a lien or charge for any payment advanced or any 
clearance thereafter made, or liability thereafter incurred, against any 
of the assets of the bank or trust company of whose property and 
business the state bank examiner shal] have taken possession.”’ 


It seems to be conceded that this statute embraces the trust-fund 
theory developed by the decisions of this and other courts. Plainly, 
it prohibits a lien for (1) a payment advanced after insolvency; (2) 
a clearance made after insolvency; and (3) a liability incurred after 
insolvency. This statute is but a legislative expression of the trust- 
fund theory. Its purpose is to hold the funds of an insolvent corpora- 
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tion for all the creditors; to prohibit the preferences which an in- 
solvent individual may lawfully give. The appellant asserts that 
whatever liability might exist under the contract was a liability in 
futuro; that the rights of all persons must be determined according 
to the facts, rights and liabilities as they exist at the moment the 
bank goes into the hands of the examiner; and that at that moment 
the respondent had no lien, because it had made no payment, and 
that it could not pay after insolvency and thereby create a lien, be- 
cause such would violate the statute. It is clear, we think, that the 
respondent’s liability to pay these checks had been incurred prior to 
insolvency. Under the rules of the association its liability to pay 
existed from the moment it began to clear for the German-American 
Bank down to the moment it gave notice terminating that arrange- 
ment. All the checks involved were received by the other member 
banks before this notice was given and before the German-American 
Bank closed its doors for business. Doubtless, under the rules and 
under the custom and practice, the respondent might have paid these 
checks at the time it gave the notice terminating the clearing arrange- 
ment; and if it had so done such act would not have violated any 
provision of the statute, because both the liability would have been 
incurred and the payment made before the act of insolvency. Is it 
possible, therefore, that, because the respondent did not pay the obli- 
gation it had incurred the moment it was due, but paid it the next 
day, this is a violation of the terms of the statute? This would seem 
to be splitting hairs. The German-American Bank, when it was sol- 
vent, had a right to make a contract to clear its checks and other 
items through the respondent; and it had a right at that time to put 
up to the respondent collateral security to indemnify the latter 
against any loss. What is there, then, in the statute, or in the doc- 
trine of the trust-fund theory, which would make this contract, valid 
when made, void simply because the German-American Bank had 
become insolvent and simply because circumstances had arisen where 
the respondent had need of the security and its protection? That the 
respondent’s liability, as to amount, time payable, and to whom pay- 
able, became fixed and was ‘‘ineurred’’ the day before the bank 
closed its doors we think is unquestioned. But it is said the payment 
was not made until after the insolvency, and therefore the lien men- 
tioned by the statute was not created until after insolvency. We do 
not agree with this proposition. If the lien was not created in 1914, 
when the contract was made, certainly it attached the moment re- 
spondent’s liability became fixed—which was the day before the ex- 
aminer took possession. The legal debt of the respondent, its immedi- 
ate liability to pay it, and the creation of the lien were simultaneous. 
We do not find in this situation any unlawful preference of creditors 
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or any creating of a lien by ‘‘payment’’ made or liability ‘‘incurred”’ 
after insolvency. The insolvency of the bank and the taking posses- 
sion by the examiner could not destroy nor affect, this lien. He would 
take possession of the bank subject to all equities and rights existing 
in anyone else. 

The case has been briefed and argued solely upon the theory that 
the respondent had guaranteed to the member banks the payment of 
checks paid by them and drawn on the German-American Bank, and 
that it was to have a lien on the funds and securities to protect it 
under its guaranty. But it may well be doubted whether there is in 
the case any question of guaranty or lien. Under the rules, the mem- 
bers did not know the German-American Bank. Checks drawn against 
it were in effect checks drawn against the respondent. The respondent 
was to pay, not guarantee, checks drawn against the German-Ameri- 
ean Bank and cashed by the other banks. In this manner the money 
and securities deposited with the respondent were to be used to make 
those payments. In other words, the respondent was to pay these 
checks out of the money deposited with it, and if there was at any 
time not sufficient money for that purpose, the securities could be con- 
verted into cash. Under this theory the statute and trust-fund theory 
would be inapplicable. This theory of the case was adopted in the 
ease of Davenport v. National Bank of Commerce, supra, where it was 
said: 


‘*The legal effect of those agreements, as well as the one under 
consideration, was to require the member bank clearing for said Bank 
of Staten Island to pay all the checks drawn upon the latter when 
presented through the clearing house... . On the other hand, the 
agreement in legal effect authorized the clearing bank to use the 
moneys deposited in pursuance of it to meet such checks, and, in addi- 
tion, to collect or sell the bills receivable or other collateral when 
necessary to pay the checks redeemed by it that were in excess of the 
amount of moneys on deposit.”’ 


Whatever view we may take seems to lead to the conclusion that 
the respondent has a right to protect itself out of the moneys and 
securities deposited with it. 


Judgment affirmed. 
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THE NON-PARTISAN LEAGUE CASE. 


Green v. Frazier, United States Supreme Court. 40 Sup. Ct. Rep. 499. 


The state of North Dakota, following out the program of the 
Non-Partisan League, enacted laws on the following subjects: 
(1) Creating an Industrial Commission of North Dakota, au- 


thorized to control and govern all business enterprises owned by 
the state; 


(2) Establishing the Bank of North Dakota, operated by the 
state: 


(3) Providing for a $2,000,000 issue of bonds, to provide eapi- 
tal for the Bank of North Dakota; 


(4) Providing for an issue of bonds not exceeding $10,000,000, 
to raise money to be used by the Bank of North Dakota, to replace 
funds employed by it in making mortgage loans; 

(5) Authorizing the state to engage in the business of manu- 
facturing and marketing farm products and to establish a ware- 
house, elevator and flour mill system under the name, ‘‘North Da- 
kota Mill & Elevator Association’’ 


(6) Providing for a bond issue not exceeding $5,000,000 for 
the purpose of carrying on the Mill & Elevator Association, and 

(7) Authorizing the state to engage in the business of provid- 
ing homes for its residents. 


It is held that these statutory provisions do not violate the 
Fourteenth Amendment to the Constitution of the United States, 
which declares that no person shall be deprived of life, liberty or 
property without due process of law. 

In Error to the Supreme Court of the state of North Dakota. 

. Action by E. A. Green and others against Lynn J. Frazier, Gov- 
ernor, and others. An order sustaining a demurrer to the complaint 
was affirmed by the Supreme Court of North Dakota (176 N. W. 11), 
and plaintiffs bring error. Affirmed. 

Mr. Thomas C. Daggett, of St. Paul, Minn., for plaintiffs in error. 

Mr. Frederick A. Pike, of St. Paul, Minn., for certain defendants 
in error. 

Mr. Justice DAY delivered the opinion of the Court. 

This is an action by taxpayers of the state of North Dakota against 
Lynn J. Frazier, Governor, John N. Hagan, Commissioner of Agricul- 
ture and Labor, William Langer, Attorney General, and Obert Olson, 
State Treasurer, and the Industrial Commission of that state, to en- 
join the enforcement of certain state legislation. The defendants 
Lynn J. Frazier, as Governor, William Langer, as Attorney General, 
and John Hagan, as Commissioner of Agriculture and Labor, consti- 
tute the Industrial Commission, created by the Act of February 25, 
1919, of the Sixteenth Legislative Assembly of the state of North 
Dakota (Laws 1919, ec. 151). 





THE BANKING LAW JOURNAL 487 


The laws involved were attacked on various grounds, state and 
federal. The Supreme Court of North Dakota sustained the con- 
stitutionality of the legislation. So far as the decision rests on state 
grounds it is conclusive, and we need not stop to inquire concerning 
it. Davis v. Hildebrant, 241 U. S. 565, 36 Sup. Ct. 708, 60 L. Ed. 1172. 
The only ground of attack involving the validity of the legislation 
which requires our consideration concerns the alleged deprivation of 
rights secured to the plaintiffs by the Fourteenth Amendment to the 
federal Constitution. It is contended that taxation under the laws 
in question has the effect of depriving plaintiffs of property without 
due process of law. 

The legislation involved consists of a series of acts passed under 
the authority of the state Constitution, which are: (1) An act ere- 
ating an Industrial Commission of North Dakota, which is authorized 
to conduct and manage on,behalf of that state certain utilities, indus- 
tries, enterprises and business projects, to be established by law. 
The act gives authority to the commission to manage, operate, control 
and govern all utilities, enterprises and business projects owned, 
undertaken, administered or operated by the state of North Dakota, 
except those carried on in penal, charitable or educational institu- 
tions. To that end certain powers and authority are given to the 
commission, among others: The right of eminent domain; to fix the 
buying price of things bought, and the selling price of things sold, 
incidental to the utilities, industries, enterprises and business projects, 
and to fix rates and charges for services rendered, having in mind the 
accumulation of a fund with which to replace in the general funds of 
the state the amount received by the commission under appropriations 
made by the act; to procure the necessary funds for such utilities, in- 
dustries, enterprises, and business projects by negotiating the bonds 
of the state in such amounts and in such manner as may be provided 
by law. $200,000 of the funds of the state are appropriated to carry 
out the provisions of the act. (2) The Bank of North Dakota 
Act (Laws 1919, ec. 147), which establishes a bank under the name of 
‘‘The Bank of North Dakota,’’ operated by the state. The Industrial 
Commission is placed in control of the operation and management of 
the bank, and is given the right of eminent domain to acquire neces- 
sary property. Public funds are to be deposited in the bank, and the 
deposits are guaranteed by the state of North Dakota. Authority is 
given to transfer funds to other departments, institutions, utilities, in- 
dustries, enterprises, or business projects, and to make loans to coun- 
ties, cities, or political subdivisions of the state, or to state or national 
banks, on such terms as the commission may provide. Loans to in- 
dividuals, associations, and private corporations are authorized, when 
secured by duly recorded first mortgages on lands in the state of 
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North Dakota. An appropriation of $100,000 is made immediately 
available to carry out the provisions of the act. (3) An Act (Laws 
1919, ec. 148) providing for the issuing of bonds of the state in the sum 
of $2,000,000, the proceeds of which are to constitute the capital of 
the Bank of North Dakota. The earnings of the bank are to be paid 
to the state treasurer. Tax levies are authorized sufficient to pay the 
interest on the bonds annually. The bonds shall mature in periods of 
five years, and the board of equalization is authorized to levy a tax in 
an amount equal to one-fifth of the amount of their printipal. The 
state treasurer is required to establish a bank bond payment fund into 
which shall be paid moneys received from taxation, from appropria- 
tions and from bank earnings. $10,000 is appropriated for the pur- 
pose of carrying the act into effect. (4) An act (Laws 1919, ec. 154) 
providing for the issuing of bonds in the sum of not exceeding $10.- 
000,000, to be known as ‘‘Bonds of North Dakota, Real Estate Series. ” 
These bonds are to be issued for the purpose of raising money to pro- 
eure funds for the Bank of North Dakota to replace such funds as 
may have been employed by it from time to time in making loans upon 
first mortgages upon real estate. The faith and credit of the state of 
North Dakota are pledged for the payment of the bonds. Moneys de- 
rived from the sale of the bonds are to be placed by the Industrial 
Commission in the funds of the bank, and nothing in the act is to be 
construed to prevent the purchase of the bonds with any funds in the 
Bank of North Dakota. It is further provided that the state board of 
equalization shall, if it appears that the funds in the hands of the 
state treasurer are insufficient to pay either principal or interest ac- 
eruing within a period of one year thereafter, make a necessary tax 
levy to meet the indicated deficiency. Provision is made for the re- 
peated exercise of the powers granted by the act, for the purposes 
stated. An appropriation of $10,000 is made for carrying into effect 
the provisions of this act. (5) An act (Laws 1919, c. 152) declaring 
the purpose of the state of North Dakota to engage in the business of 
manufacturing and marketing farm products, and to establish a ware- 
house, elevator and fiour mill system under the name of ‘‘North 
Dakota Mill & Elevator Association,’’ to be operated by the state. 
The purpose is declared that the state shall engage in the business of 
manufacturing farm products and for that purpose shall establish a 
system of warehouses, elevators, flour mills, factories, plants, machin- 
ery and equipment, owned, controlled, and operated by it under the 
name of the ‘‘North Dakota Mill & Elevator Association.’’ The Indus 
trial Commission is placed in control of the association, with full 
power, and it is authorized to acquire by purchase, lease, or right of 
eminent domain, all necessary property or properties, etc. ; to buy, man- 
ufacture, store, mortgage, pledge, sell, and exchange all kinds of raw 
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and manufactured farm products, and by-products, and to operate ex- 
changes, bureaus, markets and agencies within and without the state, 
and in foreign countries. Provision is made for the bringing of a 
civil action against the state of North Dakota on account of causes of 
action arising out of the business. An appropriation is made out of 
state funds, together with the funds procured from the sale of state 
bonds, to be designated as the capital of the association. (6) An act 
(Laws 1919, ¢e. 153) providing for the issuing of bonds of the state 
of North Dakota in a sum not exceeding $5,000,000, to be known as 
‘‘Bonds of North Dakota, Mill & Elevator Series,’’ providing for a 
tax and making other provisions for the payment of the bonds, and 
appropriations for the payment of interest and principal thereof. The 
bonds are to be issued and sold for the purpose of carrying on the 
business of the Mill & Elevator Association. The faith and credit of 
the state of North Dakota are pledged for the payment of the bonds, 
both principal and interest. These bonds may be purchased with funds 
in the Bank of North Dakota. Taxes are provided for sufficient to 
pay the bonds, principal and interest, taking into account the earnings 
of the association. The sum of $10,000 is appropriated from the gen- 
eral funds of the state to carry the provisions of the act into effect. 
(7) The Home Building Act (Laws 1919, ¢. 150) declares the pur- 
pose of the state to engage in the enterprise of providing homes for 
its residents and to that end to establish a business system operated 
by it under the name of the ‘‘Home Building Association of North 
Dakota,’’ and defines its duties and the extent of its powers. The In- 
dustrial Commission is placed in control of the ‘‘Home Building As- 
sociation,’’ and is given the power of eminent domain, and the right 
to purchase and lease the requisite property. Provision is made for 
the formation of home building unions. The price of town homes is 
placed at $5,000, and of farm homes at $10,000. A bond issue of 
$2,000,000, known as ‘‘Bonds of North Dakota, Home Building 
Series,*’ is provided for. 

There are certain principles which must be borne in mind in this 
connection, and which must control the decision of this court upon the 
federal question herein involved. This legislation was adopted under, 
the broad power of the state to enact laws raising by taxation such 
sums as are deemed necessary to promote purposes essential to the 
general welfare of its people. Before the adoption of the Fourteenth 
Amendment this power of the state was unrestrained by any federal 
authority. That amendment introduced a new limitation upon state 
power into the federal Constitution. The states were forbidden to 
deprive persons of life, liberty or property without due process of 
law. What is meant by due process of law this court has had frequent 
occasion to consider, and has always declined to give a precise mean- 
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ing, preferring to leave its scope to judicial decisions when cases from 
time to time arise. Twining v. New Jersey, 211 U.S. 78, 100, 29 Sup. 
Ct. 14, 53 L. Ed. 97, 

The due process of law clause contains no specifio limitation upon 
the right of taxation in the states, but it has come to be settled that 
the authority of the states to tax does not include the right to impose 
taxes for merely private purposes. Fallbrook Irrigation District v. 
Bradley, 164 U.S. 155, 17 Sup. Ct. 56, 41 L. Ed. 369. In that ease the 
province of this court in reviewing the power of state taxation was 
thoroughly discussed by the late Mr. Justice Peckham speaking for 
the court. Concluding the discussion of that subject (164 U.S. 158, 
17 Sup. Ct. 63, 41 L. Ed. 369), the Justice said: 

**In the Fourteenth Amendment the provision regarding the tak- 
ing of private property is omitted, and the prohibition against the 
state is confined to its depriving any person of life, liberty or prop- 
erty, without due process of law. It is claimed, however, that the 
citizen is deprived of his property without due process of law, if it 
be taken by or under state authority for any other than a public use, 
either under the guise of taxation or by the assumption of the right of 
eminent domain. In that way the question whether private property 
has been taken for any other than a public use becomes material in 
this court, even where the taking is under the authority of the state 
instead of the federal government.”’ 


Accepting this as settled by the former adjudications of this court, 
the enforcement of the principle is attended with the application of 
certain rules equally well settled. 

The taxing power of the states is primarily vested in their Legis- 
latures, deriving their authority from the people. When a state Leg- 
islature acts within the scope of its authority it is responsible to the 
people, and their right to change the agents to whom they have in- 
trusted the power is ordinarily deemed a sufficient check upon its 
abuse. When the constituted authority of the state undertakes to 
exert the taxing power, and the question of the validity of its action 
is brought before this court, every presumption in its favor is in- 
dulged, and only clear and demonstrated usurpation of power will 
authorize judicial interference with legislative action. 

In the present instance under the authority of the Constitution and 
laws prevailing in North Dakota the people, the Legislature, and the 
highest court of the state have declared the purpose for which these 
several acts were passed to be of a public nature, and within the tax- 
ing authority of the state. With this united action of people, Legisla- 
ture and court, we are not at liberty to interfere unless it is clear be- 
yond reasonable controversy that rights secured by the federal Con- 
stitution have been violated. What is a public purpose has given rise 
to no little judicial consideration. Courts, as a rule, have attempted 
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no judicial definition of a ‘‘public’’ as distinguished from a ‘‘private’’ 
purpose, but have left each case to be determined by its own peculiar 
circumstances. Gray, Limitations of Taxing Power, § 176. 


‘Necessity alone is not the test by which the limits of state au- 
thority in this direction are to be defined, but a wise statesmanship 
must look beyond the expenditures which are absolutely needful to 
continue the existence of organized government, and embrace others 
which may tend to make that government subserve the general well- 
being of society, and advance the present and prospective happiness 
and prosperity of the people.’’ Cooley, Justice, in People v. Salem, 
20 Mich. 452, 4 Am. Rep. 400. 


Questions of policy are not submitted to judicial determination,” 
and the courts have no general authority of supervision over the exer- 
cise of discretion which under our system is reposed in the people or 
other departments of government. Chicago, Burlington & Quincy R. 
R. Co. v. MeGuire, 219 U. S. 549, 569, 31 Sup. Ct. 259, 55 L. Ed. 328; 
German Alliance Ins. Co. v. Kansas, 233 U. 8. 389, 34 Sup. Ct. 612, 58 
L. Ed. 1011, L. R. A. 1915C, 1189. 

With the wisdom of such legislation, and the soundness of the 
economic policy involved we are not concerned. Whether it will 
result in ultimate good or harm it is not within our province to in- 
quire. 

We come now to examine the grounds upon which the Supreme 
Court of North Dakota held this legislation not to amount to a taking 
of property without due process of law. The questions involved were 
given elaborate consideration in that court, and it held, concerning 
what may in general terms be denominated the ‘‘ banking legislation,”’ 
that it was justified for the purpose of providing banking facilities, 
and to enable the state to carry out the purposes of the other acts, of 
which the Mill & Elevator Association Act is the principal one. It 
justified the Mill & Elevator Association Act by the peculiar situation 
in the state of North Dakota, and particularly by the great agricul- 
tural industry of the state. It estimated from facts of which it was 
authorized to take judicial notice, that 90 per cent. of the wealth pro- 
duced by the state was from agriculture, and stated that upon the 
prosperity and welfare of that industry other business and pursuits 
carried on in the state were largely dependent; that the state pro- 
duced 125,000,000 bushels of wheat each year. The manner in which 
the present system of transporting and marketing this great crop 
prevents the realization of what are deemed just prices was elab- 
orately stated. It was affirmed that the annual loss from these sources 
(including the loss of fertility to the soil and the failure to feed the 
by-products of grain to stock within the state), amounted to fifty-five 
millions of dollars to the wheat raisers of North Dakota. It answered 
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the contention that the industries involved were private in their na- 
ture, by stating that all of them belonged to the state of North Da- 
kota, and therefore the activities authorized by the legislation were to 
be distinguished from business of a private nature having private 
gain for its objective. 

As to the Home Building Act, that was sustained because of the 
promotion of the general welfare in providing homes for the people, 
a large proportion of whom were tenants moving from place to place. 
It was believed and aftirmed by the Supreme Court of North Dakota 
that the opportunity to secure and maintain homes would promote 
the general welfare, and that the provisions of the statutes to enable 
this feature of the system to become effective would redound to the 
general benefit. 

As we havesaid, the question for us to consider and determine is 
whether this system of legislation is violative of the federal Constitu- 
tion because it amounts to a taking of property without due process 
of law. The precise question herein involved so far as we have been 
able to discover has never been presented to this court. The nearest 
approach to it is found in Jones v. City of Portland, 245 U. S. 217, 38 
Sup. Ct. 112, 62 L. Ed. 252, L. R. A. 1918C, 765, Ann. Cas. 1918E, 660, 
in which we held that an act of the state of Maine (Rev. St. 1903, ec. 4, 
§ 87) authorizing cities or towns to establish and maintain wood, coal 
and fuel yards for the purpose of selling these necessaries to the in- 
habitants of cities and towns, did not deprive taxpayers of due process 
of law within the meaning of the Fourteenth Amendment. In that 
case we reiterated the attitude of this court towards state legislation, 
and repeated what had been said before, that what was or was not a 
public use was a question concerning which local authority, legislative 
and judicial, had especial means of securing information to enable 
them to form a judgment, and particularly that the judgment of the 
highest court of the state, declaring a given use to be public in its 
nature, would be accepted by this court unless clearly unfounded. In 
that case the previous decisions of this court, sustaining this propo- 
sition, were cited with approval, and a quotation was made from the 
opinion of the Supreme Court of Maine justifying the legislation 
under the conditions prevailing in that state. We think the principle 
of that decision is applicable here. 

This is not a case of undertaking to aid private institutions by 
publie taxation as was the fact in Citizens’ Saving & Loan Association 
vy. Topeka, 20 Wall. 665, 22 L. Ed. 455. In many instances states and 
municipalities have in late years seen fit to enter upon projects to 
promote the public welfare which in the past have been considered 
entirely within the domain of private enterprise. 

Under the peculiar conditions existing in North Dakota, which are 
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emphasized in the opinion of its highest court, if the state sees fit to 
enter upon such enterprises as are here involved, with the sanction of 
its Constitution, its Legislature and its people, we are not prepared to 
say that it is within the authority of this court, in enforcing the ob- 
servance of the Fourteenth Amendment, to set aside such action by 
judicial decision. 

Affirmed. 


HONORING OVERDRAFTS AND CHECKS 


Brown v. Mutual Trust Co., Supreme Court of Pennsylvania. 110 
Atl. Rep. 155. 


4 

A bank agreed with a corporation, one of its depositors, that it 
would honor overdraft checks drawn by the corporation, issued in 
payment for securities, it being understood that, each time such a 
check was honored, the corporation would on the following day de- 
posit the proceeds of the securities to meet the overdraft. This 
arrangement was continued for a while and then the bank decided 
to terminate it and refused to pay any more of the corporation’s 
overdrafts. It was held that the holder of a check dishonored by 
the bank had no cause of action against the bank. A statute, mak- 
ing it a misdemeanor to issue a check with intent to defraud and 
with knowledge on the part of the drawer that he had no sufficient 
funds in, or credit with, the bank to meet the check, did not ren- 
der the transaction between the bank and its depositor unlawful or 
make the bank liable in any way to the holder of a check issued 
by the depositor. 


Appeal from Court of Common Pleas, Philadelphia County. 

Action by Armitt Brown and Frederick W. Cavanaugh, co- 
partners, trading as Armitt Brown & Co., against the Mutual Trust 
Co. and another. From judgment for the named defendant, plaintiffs 
appeal. Affirmed. 

Reynolds D. Brown, of Philadelphia, for appellants. 

R. Stuart Smith, of Philadelphia, for appellee. 


BROWN, C. J.—The judgment from which we have this appeal by 
the plaintiffs was entered on a question of law raised in the affidavit 
of defense filed to their statement of their cause of action. They sued 
in trespass to recover damages which they allege were suffered 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 814. 
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through the tortius conduct of the defendant, and the averments in 
support of their claim are to be taken as true. Danser & Co., a cor- 
poration, engaged in the purchase and sale of securities, kept an ac- 
count with the Mutuai Trust Co., the appellee, and from January 1, 
1919, until August 13 of the same year constantly drew checks in 
favor of a number of parties for large amounts against its account, 
without having sufficient funds on deposit to meet them; but they 
were paid by the trust company under an arrangement or agreement 
with the drawer that they would be paid. The checks so issued— 
largely in excess of deposits to meet them on the day they were pre- 
sented for payment—were regularly paid until August 13, 1919, when 
checks drawn in favor of the appellants by Danser & Co. on the ap- 
pellee were dishonored upon presentation for payment, and to recover 
the balance due on them this action was brought. The arrangement 
under which the appellee agreed to pay the overdrafts of Danser & 
Co., and for which it was to be paid a certain charge on the moneys 
advanced by it in paying them, was that Danser & Co. should deposit 
the proceeds of its sales of securities purchased by it the preceding 
day on overdrafts which the appellee had honored; in other words, 
Danser & Co. would purchase securities, and in payment of them 
issue overdrafts on the appellee, which were paid by it on presenta- 
tion, and the deficit was made up the next day by a deposit of the 
proceeds of the sales of the securities so procured. There is no aver- 
ment that the appellee knew Danser & Co. was insolvent, or that 
there was any conspiracy between them to perpetrate a fraud upon 
anyone. The sole ground relied upon for recovery is that Danser & 
Co. had been guilty of torts or misdemeanors in issuing their over- 
drafts, and the appellee, as aider and abettor, is liable for the conse- 
quences of the wrongs done the appellants by the overdrafts issued 
to them. 

It is averred by the appellants that Danser & Co., by its over- 
drafts, had committed a series of misdemeanors under Section 1 of the 
Act of April 18, 1919 (P. L. 70), which is as follows: 


‘‘Any person who, with intent to defraud, shall make or draw or 
utter or deliver any check, draft, or order for the payment of money, 
upon any bank, banking institution, trust company, or other deposi- 
tory, knowing, at the time of such making, drawing, uttering or deliv- 
ering, that the maker or drawer has not sufficient funds in, or credit 
with, such bank, banking institution, trust company, or other depos- 
itory for the payment of such check, although no express representa- 
tion is made in reference thereto, shall be guilty of a misdemeanor.’’ 


It is to be observed that this section recognizes the right of a de- 
positor in a bank to overdraw his account ‘‘on credit’’ with the in- 
stitution, and Section 4 of the act provides that— 
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‘“*The word ‘credit’ as used herein, shall be construed to mean any 
arrangement or understanding with the bank, banking institution, 
trust company, or other depository, for the payment of such check, 
draft, or order.’’ 


The averment in the statement of claim that Danser & Co. had 
violated the first section of the Act of 1919 falls before another aver- 
ment of the plaintiffs that the overdrafts had been paid under an ar- 
rangement with the bank that they would be paid. With the alleged 
misdemeanor out of the case, what is there in the statement of claim 
to fix liability upon the appellee? 

It is not averred that the appellants ever had any knowledge of 
the arrangement or understanding between Danser & Co. and the ap- 
pellee, under which it agreed to extend ‘‘ecredit’’ by paying the over- 
drafts, and therefore the appellants could not have been misled by 
the agreement between them. Nothing can be gathered from the 
statement of claim except that the plaintiffs extended credit to Danser 
& Co. by accepting its checks for large amounts in payment of secu- 
rities purchased by and delivered to it, without making any inquiry 
of the appellee whether the checks were good, and up to the time they 
were so accepted the appellee had done nothing which had come to the 
knowledge of the appellants, leading them to believe that, even if the 
checks were overdrafts, they would be paid. The information which 
the appellants subsequently obtained as to the arrangement or under- 
standing between the appellee and Danser & Co. does not help them; 
for, though it might weil have been open to criticism by the stock- 
holders of the bank, or the banking department, it was not in itself 
unlawful. Each overdraft paid by the trust company became at once 
a liability of the drawer to it which no statute nor rule of law forbade 
it to assume. It merely extended lawful, though perhaps unwise, 
credit to the depositor, by agreeing to pay the overdrafts, to be ter- 
minated, however, at any time the bank might conclude it would no 
longer incur the risk of the failure of the depositor to make its ac- 
count good. Reduced to its last analysis, this is the exact situation 
here presented, and no conceivable liability of the appellee to the 
appellants is disclosed. 

The assignments of error are overruled, and the judgment is af- 
firmed. 
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COLLECTION OF DRAFT ON FORGED INDORSEMENT 


Texas, June 29, 1920. 
Editor, Banking Law Journal: 

Dear Sir—On May 11th our correspondent, the A—— National Bank, sent 
us for collection a draft drawn by F. M. on J. M., of San Antonio, for $30.00. 
The draft was enclosed in their regular collection letter with the usual instruc- 
tions, indorsed by the payee, but not indorsed by the A—— National Bank. 
We presumed it was an oversight on their part and supplied their indorsement. 
We daily receive collection and cash items that have not been indorsed by the 
sending bank, and in order to save time we supply the indorsements. Where 
the check is of any size we notify them of our action, but as the amount in 
this case was small, the collection clerk failed to notify them. The draft was 
presented to the drawee and paid. Several months after, he discovered that the 
indorsement of the payee was a forgery and presented the draft to us for a 
refund with affidavit attached. We forwarded same to the A—— National 
Bank requesting refund, and they have written stating that the party who pre- 
sented the draft was not known to them, and in order not to incur any liability 
they purposely sent us the draft without their indorsement, so that the burden 
of proof might be placed upon the party paying the draft. 

We contend that the collecting bank, the A - National Bank, is respon- 
sible as they failed to give us special instructions in their collection letter or 
to state that the payee was a stranger to them. We would like to have you 
advise us who is responsibie for the forged indorsement in a case of this kind. 

Yours very truly, 
ACTING VICE-PRESIDENT. 


Answer—The above inquiry does not state the form of the payee’s 
indorsement. Presumably the payee indorsed in blank. 

In the first place, a bank, to which an instrument is forwarded, or, 
for that matter, any person to whom an instrument is delivered, has 
no right to supply the missing indorsement of the person delivering 
the instrument. If the instrument is payable to order, so that the in- 
dorsement of the holder is necessary to further negotiation, the per- 
son to whom it is transferred is entitled to have the transferrer’s in- 
dorsement, but in the absence of authority, expressed or implied, he 
has no right to supply the indorsement himself. If the instrument is 
in such form as to be payable to bearer, as where it is indorsed in 
blank, the instrument can be transferred without indorsement and 
the transferrer’s indorsement is unnecessary. 

However, the forwarding bank is not protected from liability 
merely because it did not indorse the draft. The Negotiable Instru- 
ments Law, which is in force in Texas, provides that one who nego- 
tiates an instrument by delivery without indorsement, warrants the 
genuineness of the instrument. This warranty extends in favor of the 
immediate transferee only. 

It is a general rule that. where a drawee has paid a draft bearing 
a forged indorsement, he can recover the money from the party to 
whom the payment was made. And it would seem that if the collect- 
ing bank is required to make good the amount to the drawee it can 
hoid the A——— National Bank liable on its warranty of genuineness. 





QUESTIONS AND ANSWERS PERTAINING 
TO THE LAW OF BANKING AND 
NEGOTIABLE INSTRUMENTS 


By JOHN E. BRADY 


(Editor's Note—This is the fourth of a series of papers, presenting in ques- 
tion and answer form the law of banking and negotiable instruments. One of 
the series will be published each month hereafter. The questions and answers, 
as given in this series, will form part of a book, now in the course of prepara- 
tion, by Mr. W. R. Morehouse, Assistant Cashier of the Guaranty Trust & Sav- 
ings Bank, Los Angeles, Cal. In addition to questions of law Mr. Morehouse’s 
book will contain questions on bank practice and business building.) 


INDORSEMENT AND TRANSFER 


(Continued from June) 


Questions. 


29. What is a restrictive indorsement? 

30. Why is it often important to know whether or not an indorse- 
ment is restrictive? , 

31. A bill was indorsed ‘‘Pay the within contents to J. P. only’’. 
Is this a restrictive indorsement? 

32. Is an indorsement ‘‘for ecollection’’ restrictive? 


b 


33. Is an indorsement ‘‘for collection and return’”’ restrictive? 

34. Is an indorsement reading ‘‘Received payment through Den- 
ver Clearing House”’ restrictive? 

35. Is an indorsement reading ‘‘Pay to the order of any bank or 
banker’”’ restrictive ? 

36. Why do the words ‘‘previous indorsements guaranteed’’ usu- 
ally appear after an indorsement to any bank or banker? 

37. Is an indorsement ‘‘for deposit’’ restrictive or general? 

38. What is the effect of a restrictive indorsement? 

39. Has a restrictive indorsee authority to sell the instrument or 
pledge it for his own benefit? 

40. The payee of a check indorsed it for collection and deposited 
it in his bank. While the check was still in its possession the bank 
failed. Does the payee of the check stand in any better position than 
other depositors? 

41. The payee of a check indorsed it for collection and deposited 
it in his bank. The bank collected the check and then failed. What 
are the rights of the depositor with respect to the proceeds? 


42. The payee of a check indorsed it for collection and deposited 
497 
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it in his bank. The latter forwarded it to a correspondent bank, 
which collected the check. At this point the initial bank failed. Has 
the correspondent the right to apply the proceeds of the check to the 
reduction of an indebtedness owing to it from the initial bank? 

43. What is a conditional indorsement? 

44. The payee of a note indorsed it ‘‘pay to A upon his surren- 
dering certificate for 10 shares in X Co.’’ At maturity the maker 
paid the note to A without his surrendering the certificate. What is 
the maker’s liability to the payee? 

45. What is a qualified indorsement? 

46. What is the effect of a qualified indorsement? 

47. Does a qualified indorsement affect the negotiability of the in- 
strument on which it appears? 

48. Does an indorsee taking under a qualified indorsement get as 
good title to the paper as under a general indorsement? 


49. What effect has a qualified indorsement upon the liability of 
the indorser? 

50. The payee of an instrument indorses it without recourse. At 
maturity the maker refuses payment because he has not the money 
with which to pay. Is the indorser liable? 

51. An instrument was indorsed to the order of a certain person 
‘‘at his own risk’’. Does this constitute a qualified indorsement? 


52. Is an indorsement reading ‘‘I hereby assign all my right, 
title and interest,’’ ete., a qualified indorsement ? 


53. An indorsement on a note was written in these words: ‘‘I 
transfer my right, title and interest in the same,’’ etc. Is this a qual- 
ified indorsement ? 


54. A note is payable to the order of ‘‘John Smith, Cashier’’. 
Smith is the cashier of a bank, to which the note belongs. The bank 
wishes to sell the note. How should it be indorsed? 


55. The drawee of a bill accepted it. When it was presented for 
payment by a holder in good faith the acceptor claimed that the 
drawer’s signature was a forgery. Is this a good defense to an action 
by the holder? 

56. The holder of a bill of exchange, which had been indorsed by 
the payee, presented it for acceptance and the drawee accepted it. 
When it was presented for payment the drawee refused on the ground 
that the payee’s signature was a forgery. Was this a good defense 
against the holder? 

57. A bill of exchange, payable to the order of A, after being ac- 
cepted by the drawee, was indorsed by the payee to B. When the 
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bill was presented for payment the drawee refused on the ground that 
the payee was a minor and, therefore, did not have the legal capacity 
to indorse. Was this a good defense? 

58. A note payable to the order of A is indorsed by B before the 
note: is delivered to A. What is the form of B’s liability? 


59. A note signed by A, payable to B, is indorsed by C before 
the note is delivered to B, the payee. Can B enforce this note against 
C, the indorser? 


60. A signs a note, payable to his own order. It is indorsed by C 
and then delivered to another party. To whom is C liable and in 
what form? 


61. A note made by A, payable to B, is indorsed by C before the 
note is delivered to B. C’s indorsement is for the accommodation of 
B, the payee. To whom and in what form is C liable? 


62. The maker of a note successfully defended an action by the 
holder on the ground that the note was made and delivered on Sun-. 
day. Has the holder any rights against an indorser of the note? 


63. The holder of a note is unable to enforce it against the 
maker because the latter’s signature is a forgery. Has the holder any 
rights against the party who indorsed the note in blank to him? 


64. The holder of a note indorses it without recourse to A. A is 
unable to collect it because the maker’s signature is a forgery. Can 
the holder enforce the note against the indorser without recourse? 


65. The holder of a note already indorsed in blank transfers it 
without indorsement to A. A is unable to enforce the note because 
the maker’s signature is a forgery. Can A recover from the person 
who transferred the note to him? 


66. When a person indorses a negotiable instrument without re- 
course, or transfers it without indorsement, what does he warrant 
with respect to the instrument? 


67. What are the warranties of a general indorser, that is, one 
who indorses in blank or by special indorsement? 


68. Does one who indorses an instrument for collection make any 
warranties with respect to the paper? 

69. A check is indorsed to a bank for collection. The bank in- 
dorses the check generally and sends it forward to a correspondent. 
What warranties does the bank make with respect to the check? 


Answers. 


29. A restrictive indorsement is one which prohibits further nego- 
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tiation of the instrument,_or constitutes the indorsee the agent of the 
indorser, or vests the title in the indorsee in trust for some other 
person. N.I. L., Sec. 68. 

30. Chiefly because a restrictive indorsement does not pass title 
to the indorsee and does not carry with it the warranties as to gen- 
uineness, etc., which are attached to other forms of indorsement. 


31. Yes, it prohibits further negotiation. Power v. Finnie, 8 
Va. 411. 


32. Yes. Moore v. Hall, 48 Mich. 143. 
33. Yes. McPherson Nat. Bank v. Velde, 49 Ill. App. 21. 


34. It isa general indorsement and as such warrants the genuine- 
ness of the instrument on which it appears. Interstate Trust Co. v. 
U. S. Nat. Bank, Colo., 185 Pac. 260. 


35. According to some decisions it is restrictive; according to 
others, general. One of the latest decisions holds it to be general. 
Interstate Trust Co. v. U. S. Nat. Bank, Colo., 185 Pac. Rep. 260. 


36. Because some of the authorities regard the indorsement as 
restrictive and, therefore, one which of itself does not import a war- 
ranty of genuineness. 


37. The authorities are divided on the question. 


38. A restrictive indorsement is not regarded as a contract of in- 
dorsement, transferring property in the instrument to the indorsee, 
but merely the creation of a power, under which the indorsee becomes 
an agent or trustee. The Negotiable Instruments Law provides that 
a restrictive indorsement confers upon the indorsee the right to re- 
ceive payment, to bring any action that the indorser could bring, and 
to transfer his rights as indorsee, where the form of the indorsement 
authorizes him to doso. N. I. L., Sec. 67. 


39. No. Claflin v. Wilson, 51 Ia. 15. 


40. The payee is entitled to reclaim his check and is not required 
to share in the assets with general depositors. The indorsement being 
restrictive does not pass title to the bank and the bank holds the 
check merely as the depositcr’s agent. Nat. B. & D. Bank v. Hubbell, 
117 N. Y. 384. 


41. When the proceeds are collected and mingled with the other 
funds of the bank it becomes the mere debtor of the depositor and he 
must come in and share with the other depositors in the bank’s assets. 
Phil. Nat. Bank v. Dowd, 38 Fed. Rep. 173. 

42. No; the indorsement for collection was restrictive and was 
notice to all subsequent parties of the depositor’s rights in the check. 
Central R. R. Co. v. First Nat. Bank, 73 Ga. 383. 
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43. An indorsement which expresses a condition on which pay- 
ment shall be made, as an indorsement to pay a person named when 
he shall deliver a certain certificate. MeGorray v. Stockton Sav. Soc., 
131 Cal. 321. 


44. He is under no liability; where an indorsement is conditional 
the party required to make payment may pay whether the condition 
has been fulfilled or not. N. L. L., See. 69. 


45. An indorsement ‘‘without recourse,’’ or an indorsement using 
words of similar import. N.I. L., Sec. 68. 

46. It constitutes the indorser a mere assignor of the instrument. 
N. I. L., See. 68. 

47. No. N. I. L., Sec. 68. 

48. His rights are the same except as against the qualified in- 
dorser. Stewart v. Preston, 1 Fla. 10. : 


49. It exempts him from liability as indorser, except that he is 
still chargeable with implied warranties as a seller of negotiable 
paper. State v. Corning Bank, 139 Ia. 338. 


50. No; his qualified indorsement protects him in this regard. 

51. Yes. Rice v. Stearns, 3 Mass. 225. 

52. The decisions are in conflict. In Arkansas, Illinois and North 
Carolina it has been held that such an indorsement is qualified. 

53. No; it does not in any way limit the liability of the indorser. 
Copeland v. Burke, Okla., 158 Pac. Rep. 1162. 


54. It may be indorsed either in the name of John Smith or of 
the bank. This rule applies to any instrument payable to a person as 
cashier, or other fiscal officer, of a bank or corporation. N. I. L., 
See. 72. 


55. No, by accepting the acceptor admits the genuineness of the 
drawer’s signature. Bank of United States v. Bank of Georgia, 10 
Wheat. (U. S.) 333. N.I. L., See. 112. 


56. Yes; the acceptor is not presumed to know the handwriting 
of indorsers and by accepting does not admit the genuineness of in- 
dorsements. 


57. No; the acceptor, by accepting, admits the existence of the 
payee and his capacity to indorse. N. I. L., See. 112. 


58. Formerly there was a conflict among the authorities, some 
holding that one so indorsing was liable as a joint maker and others 
that he was a guarantor. Under the Negotiable Instruments Law he 
is liable as an indorser. Such an indorser is called an irregular in- 
dorser. N. I. L., See. 113, 114. 
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- 59. C is liable as indorser to B, the payee, and to all subsequent 
parties. N. I. L., Sec. 114. 

60. C is not liable to A, but is liable as indorser to all subsequent 
parties. N.I. L., See. 114. 

61. C is liable as indorser to all parties subsequent to the payee. 
N. I. L., See. 114. 

62. The indorser is liable, for by his indorsement he impliedly 
warrants that the instrument, at the time of his indorsement, is valid 
and subsisting. N. I. L., See. 116. 

63. The indorser is liable on the note to the holder. One who in- 
dorses an instrument in blank (or by special indorsement) warrants 
the genuineness of the instrument. N.I. L., Sec. 116. 

64. Yes; a qualified indorser warrants the genuineness of the in- 
strument. N. I. L., Section 115. 

65. Yes; one who transfers by delivery without indorsement war- 
rants the genuineness of the instrument. N.I. L., Sec. 115. 

66. He warrants that the intsrument is genuine and in all respects 
what it purports to be; that he has good title to it; that all prior par- 
ties had capacity to contract and that he has no knowledge of any 
fact which would impair the validity of the instrument or render it 
valueless. N. I. L., See. 115. 

67. His warranties are the same as those mentioned in the pre- 
ceding answer except that, instead of warranting that he has no 
knowledge of any fact that would impair the instrument, he warrants 
that the instrument, at the time of his indorsement, was valid and 
subsisting. N. I. L., Sec. 116. 

68. No. 

69. The bank is subject to the warranties of a general indorser. 
The fact that the check is restrictively indorsed to the bank does not 
affect its liability in this regard. Crawford on Negotiable Instru- 
ments, Sec. 116. 
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to any paper or document, a copy should be sent, also copies of letters having referenve 
to the transaction out of which the question arises. 


PAYMENT OF STOPPED CHECK 


New Jersey. 
Editor, Banking Law Journal: 

Dear Sir—I am in receipt of an answer to an inquiry contained in my letter 
of June 17th. From the reply it is apparent that the inquiry that was intended 
to be made was not clearly understood. The fault was Mine in not sufficiently 
setting forth the transaction as to which I was seeking advice. It may be 
more definitely stated as follows: A check drawn to the order of “bearer” upon 
this institution was presented on its date at this institution for payment. The 
first indorsement was that of an individual, and the other two of banks, the 
last of which being the Federal Reserve Bank, through which it was presented 
to us for payment. 

Before presentation of the check to us for payment the maker had notified 
us to stop payment. 

Should the check have been paid by us? 

Upon refusal to pay on our part under these conditions has any of the in- 
dorsers legal recourse against us? 

Under the conditions above recited is a check drawn to “bearer” or to 
“cash” to be treated and dealt with in any other manner than if drawn to the 
order of a definite individual? 

There is another’ matter which has been the subject of much discussion 
and controversy, and it may be stated as follows: 

A check drawn to the order of “cash” or “bearer” is lost or stolen from the 
rightful owner to whom it has been delivered by the maker. The thief or finder 
thereof negotiates it for value to an innocent party and such party presents it 
for payment to the bank upon which it is drawn, but after the maker, having 
knowledge of the theft or loss, has stopped payment. The bank refuses pay- 
ment. What are the legal liabilities of the bank and other parties? 

Very truly yours, 
ASSISTANT TREASURER. 
503 





504 THE BANKING LAW JOURNAL 


Answer—To take up the questions in the order in which they are 
asked : 

(1) The check should not have been paid. 

(2) Upon the refusal of a bank to pay a check, payment of which 
has been stopped by the drawer, no indorser, holder or other party to 
the check has any recourse against the drawee bank. 

(3) With regard to the right of the drawer of a check to stop 
payment of it, a check payable to ‘‘cash’’ or ‘‘bearer’’ must be treat- 
ed in the same manner as a check payable to the order of a specific 
individual. 

(4) Where a check, payable to ‘‘eash’’ or ‘‘bearer’’ has been lost 
or stolen and the finder or thief negotiates it to a holder in due 
course and the drawer stops payment before the check is presented to 
the drawee bank, the bank must carry out the drawer’s order. In 
such case the bank incurs liability to no person by reason of its refusal 
to pay. The innocent holder of the check can enforce it against the 
drawer or any indorser. 

These answers are based on well-fixed principles of law, applicable 
to bank checks. 

A check is merely a bill of exchange, drawn on a bank. The holder 
of a bill of exchange never acquires any right against the drawee 
until the bill has been accepted by the latter. Likewise the holder of 
a check never acquires any right against the bank on which the check 
is drawn until the bank has accepted, or certified, the check. _ 

Another reason why the holder of a check cannot enforce it 
against the drawee bank is that the Negotiable Instruments Law, 
which statute is in force in New Jersey and every other state except 
Georgia, specifically provides that a check ‘‘does not operate as an 
assignment of any part of the funds to the credit of the drawer with 
the bank.’’ That is to say, title to the money represented by the 
check does not pass to the holder until the bank pays the money to 
him or certifies the check. The statute also specifically provides that 
‘*the bank is not liable to the holder unless and until it accepts or 
certifies the check.’’ 

A check, then, being a mere order on a bank, the drawer has the 
right to countermand it, or stop payment, provided he gives notice to 
the bank before the check has been certified or paid. The form of the. 
check has nothing to do with the drawer’s right in this regard. 

The implied contract between a bank and its depositor is that the 
bank will pay out the amount deposited in accordance with the de- 
positor’s orders. If it fails to do this, as where it pays a stopped’ 
check, it is liable to the drawer. The bank, in such case, pays its owm 
money and not the depositor’s. 

With regard to a lost or stolen check, payable to bearer, a person, 
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to whom such a check is negotiated within a reasonable time, for 
value and without notice of the fact that check was lost or stolen, 
gets a valid title to the check. This is because a check payable to 
bearer may be transferred by delivery alone without indorsement. 
But the fact that the holder gets good title to the check and can en- 
force it against prior parties gives him no rights against the drawee: 
bank. 

There is a decision in the April issue of the Journal, page 251, 
Burack v. Tremont Trust Co., involving the payment of a stopped 
check. It is an important one for bankers to know about. A bank 
was there protected in paying a stopped check because it required 
the drawer to sign a request to stop payment, which contained a 
clause exonerating the bank in the event that the check was later paid’ 
through an oversight. 


DEPOSIT OF CHECK DRAWN BY ADMINISTRATOR PAYABLE. 
TO HIMSELF 


Minnesota, July 7, 1920. 
Editor, Banking Law Journal: 

Dear Sir—I have been reading the Banking Law Journal every month for 
the past 25 years or more, not only with considerable interest but with very 
much profit, and I am now particularly interested in your article and report, in 
your May issue, on the case involving “a check payable to a corporation depos- 
ited in officer’s individual account.” 

I take it the rule in this case also applies to administrators, executors, 
guardians and all trustees. 

The next day after reading your article an administrator of an estate pre- 
sented a check on us properly drawn and signed by him as administrator pay- 
able to himself personally and for deposit to his personal account. 

It seems to me he had no more right to draw a check as administrator pay- 
able to himself, and appropriate the money by having it deposited in his per- 
sonal account, than he would to indorse a check payable to him as administra- 
tor. An attorney here thinks this was regular. 

What is your opinion on this? 

Your opinion in some future issue of your magazine will be very much 
appreciated. Yours truly, 

PRESIDENT. 


Answer—The decision referred to in the above inquiry is Wagner 
Trading Co. v. Bank. The president of a corporation indorsed a num- 
ber of checks payable to the corporation and deposited them in his 
individual account in the defendant bank. He withdrew the money 
and used it for his own purposes. He had authority to indorse in 
blank checks payable tc the order of the corporation, but he had no 
authority to do anything further with the checks than to deposit them 
in the corporation’s bank account. It was held that the bank, in ac- 
cepting the deposit, assumed the risk that the president would account 
to the corporation for the proceeds of the checks, and that it was: 
liable for the amount which he misappropriated. 
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The same rule applied in this case, under which the bank was held 
liable to the corporation for the amount misappropriated by the officer 
of the corporation, has been applied in cases of deposits made by 
fiduciaries, such as executors, administrators, ete. 

The decisions generally hold, however, that the bank is not liable 
where an executor or administrator deposits estate funds in his indi- 
vidual account and misappropriates them, unless the bank has notice 
of the misappropriation. 

The case of Bischoff v. Yorkville Bank, decided in 1916 by the New 
York Court of Appeals (112 N. E. Rep.) and published in the July, 
1916, issue of the Journal, page 520, is a good illustration. 

There an executor had an individual account in the defendant 
bank. In another bank he had an account as executor. He drew 
checks against the executor account, payable to the order of the de- 
fendant bank and deposited them in his individual account in the lat- 
ter bank. He immediately started withdrawing money belonging to 
the estate for his personal use. Among other things, he paid his in- 
dividual note, held by the defendant bank, with a check against his 
individual account. The court held that this was notice to the bank 
that the executor was using estate funds wrongfully, that the bank 
was liable to the estate for the amount which it, received in payment 
of the note and for all amounts subsequently misappropriated by the 
executor. , 

So there does seem to be a difference between a deposit of this 
kind made by an officiai of a corporation and one made by an execu- 
tor or administrator. Nevertheless, it is clearly not a wise policy for 
a bank to permit an executor or administrator to deposit estate funds 
in his individual account. While some courts have held that the bank 
is not liable, where the deposit is made by an executor or adminis- 
trator, unless it has notice that he is misappropriating estate funds, 
other courts have reached a different conclusion. And then a court 
might construe some act on the part of the executor or administrator 
to be notice to the bank, which act might have entirely escaped the 
attention of the bank. Further, when a situation of this kind arises 
the estate which has suffered a loss is more than likely to bring suit 
against the bank and, even if the bank succeeds in establishing its 
freedom from liability, it is put to trouble and expense. 

In New York, it may be mentioned that in 1916 the Code of Civil 
procedure (Section 2664a) was amended with a provision to the ef- 
fect that an executor, administrator, guardian or testamentary trus- 
tee, depositing trust funds in his individual account, would be deemed 
guilty of a misdemeanor. 
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PAYMENT OF CHECK ON FRAUDULENT INDORSEMENT 


Pennsylvania, July 1, 1920. 
Editor, Banking Law Journal: 


Dear Sir—In your April number, in the suit of National Bank of Commerce 
of Seattle v. Seattle National Bank, Supreme Court of Washington, 187 Pac. 
Rep. 342, the court states that the drawee bank by paying a check admits the 
existence of the payee and his capacity to indorse, quoting Section 62 of the 
Negotiable Instruments Law as authority for the statement. It was my under- 
standing that acceptance and payment meant two different things, and that a 
bank in payment of a check may rely on prior indorsements as genuine, and in 
case any indorsements were forged could recover from the bank or person 
guaranteeing such indorsement. Of course, if the bank certified a check it 
would admit the existence of the payee, according to the statute, but I do not 
see that by paying a check it would admit anything regarding the payee. Will 
you please tell me if this case would be regarded as law throughout the United 
States? Very truly, SUBSCRIBER. 


Answer—The situation presented in the decision referred to is 
somewhat complicated by the fact that the checks involved were 


drawa against government deposits and were subject to regulations of 
the Treasury Department. 

The inquirer is correct in believing that a drawee bank, which 
pays a check bearing a forged indorsement, can recover the amount 
from the person to whom it was paid or from a person guaranteeing 
the indorsement. And every indorser guarantees prior indorsements. 

The decision under discussion would have been less confusing, in 
all probability, if the court had called attention to the fact that the 
indorsements on the checks were not forgeries. That is to say, the 
checks bore no forged indorsements such as would permit a drawee 
bank to recover back the amount paid on the checks to an innocent 
holder. 

Under Section 9 of the Negotiable Instruments Law (Section 28 of 
the New York Act) an instrument is payable to bearer ‘‘when it is 
payable to the order of a fictitious or non-existing person, and such 
fact was known to the person making it so payable’’. So, although 
these checks were in form payable to the orders of specified persons, 
they were in legal effect payable to bearer. They were capable of 
being negotiated by delivery alone without indorsement. Hence the 
indorsements on them were immaterial, so far as the right of the 
drawee to recover back the money paid is concerned. 

It is also true, as pointed out in the inquiry above, that the Ne- 
gotiable Instruments Law contains no provision to the effect that a 
drawee, by paying, admits the existence of the payee and his capacity 
to indorse. But, even if there were such a provision, or if Section 62 
were construed to have this meaning, it would not affect the right of 
a drawee to recover money paid on a forged indorsement. Section 62 
merely says that the drawee admits the capacity of the payee to in- 
dorse. It does not say that the drawee admits the genuineness of his 
indorsement. 














508 : THE BANKING LAW JOURNAL 


GUARANTY TRUST INCORPORATES BOND DEPARTMENT 


In order to facilitate its business in investment securities, particularly out- 
side of New York City, the Bond Department of the Guaranty Trust Co. of 
New York has been incorporated into a separate company, which will be known 
as the Guaranty Co. of New York, Inc. This new company will have an author- 
ized capital of $5,000,000. All of the capital stock is to be issued and subscribed 
for by the Guaranty. Trust Co., and it is expected that the new company will 
begin business about October 1. , 

The new company will take over the entire business and organization of the 
trust company’s bond department. Its main office will be located at 140 Broad- 
way, and it will have 31 branches, including offices in the trust company’s Fifth 
Avenue and Madison Avenue branches. Among the more important out-of- 
town offices are those in Philadelphia, Pittsburgh, Hartford, Boston, Albany, 
Rochester, Buffalo, Cleveland, Cincinnati, Detroit, Chicago, Minneapolis, St. 
Louis, Kansas City, San Francisco, Los Angeles, Atlanta and Baltimore. 

Charles H. Sabin, president of the Guaranty Trust Co., will be president of 
the new company, and the officers of the trust company’s bond department will 
be elected officers of the new company. Among the directors of the new com- 
pany will be the managing committee of the trust company: Albert Breton, W. 
Palen Conway, Eugene W. Stetson, Harold Stanley and Francis H. Sisson. 


MERGER OF NEW YORK BANKS 


The merger of The Mechanics & Metals Nationai Bank and the New York 
Produce Exchange National Bank, ratified by the stockholders of the two in- 
stitutions at special meetings held on June 15th, and approved by the Comp- 
troller of the Currency on June 19th, occurred on June 2ist, when the doors 
of the consolidated institutions were opened under the name of The Mechanics 
& Metals National Bank of the City of New York. 

The Mechanics & Metals National Bank now operates nine branches in the 
Borough of Manhattan, and has thus greatly widened the scope of its usefulness 
to the business community. 

The Mechanics & Metals National Bank was originally a national bank 
without branches. The New York Produce Exchange Bank was originally a 
state bank with eight branches in addition to its main office. Until recently it 
was not legally permissible for a national bank in the United States to have do- . 
mestic branches. In fact, The Mechanics & Metais is one of only four na- 
tional banks in the city of New York which now operate branches. 

The capital of The Mechanics & Metais National Bank was increased in 
March from $6,000,000 to $9,000,000. The combined capital, surplus and profits 
are now in excess of $25,000,000. 

The following gentlemen, formerly directors of the New York Produce Ex- 
change National Bank, are now Members of the enlarged bank: John E. Ber- 
wind, vice-president Berwind-White Coai Mining Co.; William H. Childs, pres- 
ident The Barrett Co.; Walter C. Hubbard, Hubbard Bros. & Co.; Ambrose G. 
Todd, Reeves & Todd. . 

The present is the fourth consolidation to which The Mechanics & Metals 
National Bank has been a party. Established in 1810, it is one of the oldest 
banks in America. When it began, there were no telephones, no telegraph, no 
cables. There was not a railroad on the face of the earth; not a steamship 
plied the ocean. Agriculture, industry and trade were still primitive. Origi- 
nally named the Mechanics’ Bank, it surrendered its state charter following the 
passage of the National Bank Act, becoming in 1865, the Mechanics’ National 
Bank of the City of New York. In 1904 the Leather Manufacturers’ National 
Bank, of which Mr. McGarrah was president, was merged with the Mechanics’ 
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National Bank, Mr. McGarrah taking the presidency of the enlarged institution. 
The year 1910 saw a consolidation of the business of the National Copper Bank 
with the Mechanics’ National Bank, under the present title of The Mechanics & 
Metals Nationa] Bank, and in 1914 the Fourth National Bank was absorbed. 
The entire staff of the New York Produce Exchange has been retained, 
and the personnel of each of the nine branches is the same as heretofore. 


NEW GLASS FOR PROTECTION OF BANK CASHIERS 


A demonstration in the efficacy of bullet-proof glass for cashiers’ cages as 
a means of thwarting hold-up men was held in the shooting gallery of police 
headquarters in New York City recently under the supervision of Deputy Com- 
missioner Faurot. The demonstration, which was attended by representatives 
of 24 banks, was a great success. 

Experts of the police department, standing three feet from the new glass, 
fired ten shots from a 38-calibre automatic pistol at it without one bullet going 
through the pane. Later a full clip from a 45-calibre automatic failed to pene- 
trate the glass. All the leaden bullets were flattened, while the steel shells 
either were imbedded in the pane or fell to the floor. The glass was dented 
and cracked into fine hair lines, but did not fly. 

The glass is being put on the market by the Bankers’ Protective Appliance 
Corporation. It consists of two pieces of plate glass between which is placed a 
sheet of pyralin. The glass is then welded together under high temperature 
and tremendous pressure. It is being used also for automobile windshields. 


ITALIAN COMMERCE 


In the current issue of a monthly bulletin, issued by the Italian Discount 
and Trust Co. of New York City and devoted to the commerce, finance and 
industry of Italy, it is stated: 

“Italy is doing better. Several encouraging factors have, in recent months, 
become quite evident. The financial situation of the government is showing a 
gradual, but gratifying improvement. The drastic scheme of taxation is being 
philosophically received by the Main body of the people—and it should be re- 
membered that Italy was the first, of all the European countries, to put into 
effect a taxation system that is destined to effect a cure for prevailing evils. 

“The labor element is in a better frame of mind, and this, together with the 
fact that imports of coal to Italy are coming along in fairly satisfactory 
fashion, has resulted in a speeding up of industry. The very creditable show- 
ing made recently relative to the discharge of vessels at Italian ports is another 
element that is contributing to the improved sentiment, both in Italy and 
abroad. 

“The official figures have just been published covering the revenue and ex- 
penditures of the Italian government for the first seven months of the current 
fiscal year, that is, from July i, 1919, to January 31, 1920. The steady im- 
provement which was evidenced in the first months has continued. The ordi- 
nary revenue during these seven months was approximately 4,400,000,000 lire, 
as against 3,355,500,000 lire in the corresponding period of the preceding year; 
and expenditures were about 9,590.000,000 lire, as compared with about 11,900,- 
000,000 lire. The improvement is plain. 

“Payments are still far in excess of revenue, of course. However, the deficit 
has been reduced during these seven months by about 3,350,000,000 lire, which, 
all things considered, 1s extremely creditable. 

“Relative to expenditures. The largest item is that of War and Munitions, 
For the period under consideration, 5,040,000,000 lire were expended. This figure, 
however, large as it is, represents a reduction of more than 2,750,000,000 lire, as 
compared with the correspondirg period of the preceding year. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending August 2, 1919, 
and July 24, 1920: 


Loans and Loans and Legal Net Legal Net 
Members of Federal Discounts Discounts Deposits Deposits 
Reserve Bank Average \Average \Average Average 


1919 1920 1919 1920 
Bank of New York, N. B. A... $51,968,000 $50,292,000 $36,728,000 $36,092,000 
Bank ‘of the Manhattan Co... 66,102,000 141,700,000 57,829,000 112,413,000 
Mechanics’ & Metals Nat. Bk. 156,251,000 206,872,000 147,205,000 153,793,000 
Bank of America 32,915,000 59,092,000 25,637,000 57,480,000 
National City Bank 508,238,000 580,885,000 640,972,000 657,277,000 


Chemical National Bank 85,145,000 166,819,000 65,133,000 113,443,000 
Atlantic National Bank 18,650,000 21,182,000 16,733,000 18,176,000 
Nat. Butchers & Drovers Bk.. 4,642,000 4,561,000 3,774,000 3,634,000 
American Exchange Nat. Bk.. 131,294,000 129,559,000 102,514,000 96,786,000 
National Bank of Commerce... 368,607,000 337,754,000 287,786,000 277,220,000 


Pacific Bank 19,900,000 24,693,000 20,006,000 23,669,000 
Chatham & Phenix Nat. Bk... 127,006,000 125,690,000 107,660,000 121,459,000 
Hanover National Bank 138,636,000 128,065,000 133,307,000 127,634,000 
Metropolitan Bank 50,326,000 33,573,000 27,783,000 36,848,000 
Corn Exchange Bank......... 119,871,000 151,037,000 129,940,000 161,112,000 


Importers & Traders Nat. Bk. 41,665,000 43,541,000 24,191,000 31,371,000 
National Park Bank....... .-. 204,367,000 210,900,000 168,029,000 164,479,000 
East River National Bank.... 8,731,000 11,891,000 9,561,000 12,099,000 
Second National Bank 20,233,000 23,829,000 16,741,000 19,127,000 
First National Bank 292,868,000 298,157,000 150,158,000 189,579,000 


Irving National Bank 119,296,000 198,393,000 120,562,000 190,116,000 
N. Y. County Nat. Bank 12,926,000 14,353,000 13,124,000 13,727,000 
Continental Bank 7,803,000 8,009,000 6,590,000 6,542,000 
Chase National Bank 325,571,000 376,455,000 304,223,000 292,087,000 
Fifth Avenue Bank 23,100,000 20,585,000 18,285,000 20,512,000 


Commercia] Exchange Bank.. 8,165,000 7,131,000 6,845,000 7,209,000 
Commonwealth Bank 8,460,000 8,877,000 8,056,000 8,870,000 
Lincoln National Bank 19,145,000 18,580,000 19,797,000 18,627,000 
14,810,000 15,664,000 13,639,000 15,153,000 
10,076,000 15,088,000 8,471,000 13,285,000 


Seaboard National Bank 54,736,000 50,721,000 55,088,000 48,123,000 
Liberty National Bank 74,415,000 92,002,000 60,991,000 80,795,000 
Coal and Iron National Bank. 23,090,000 20,492,000 13,213,000 16,110,000 
Union Exchange Nat. Bank... 16,683,000 20,023,000 17,762,000 19,395,000 
Nassau Nat. Bank, Brooklyn.. 16,198,000 17,704,000 11,859,000 15,067,000 


Columbia Bank 16,976,000 22,846,000 16,452,000 22,023,000 


State Banks 
Not Members of Federal 
Reserve Bank 
Greenwich Bank 16,640,000 18,606,000 17,612,000 18,970,000 
Bowery Bank 5,247,000 5,436,000 5,094,000 6,312,000 


State Bank........ Seeeececces 55,092,000 66,336,000 49,895,000 66,812,000 





